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QUESTIONS PRESENTED
The questions presented are:

1. Whether the fact that the challenged portions of
New Jersey’'s ERPO Act are “... flagrantly and
patently violative ...” of the Fourth Amendment to
the United States Constitution bars the Federal
Courts, as a matter of fact and law, from abstaining
under Younger?

2. Whether the District Court and Third Circuit
incorrectly applied this Court’s precedents in
Younger and the limited extension of that doctrine
to related civil, quasi-criminal and administrative
cases pending in state court and wrongfully and
inappropriately abstained?

3. Whether the New Jersey Attorney General’'s “Memo
Fix” is a remedy that violates the rule in United
States v. Stevens, 559 U.S. 460 (2010)?

This case involves two parallel ongoing civil
proceedings, one pending in New Jersey state court, the
other pending in the United States District Court for the
District of New dJersey. Both proceedings involve
application of an admittedly unconstitutional New Jersey
state statute, New Jersey's version of a “Red Flag Gun
Law”, the New <Jersey Extreme Risk Protective Order Act
of 2018 (“ERPO Act”), New dJersey Public Law 2018,
Chapter 35, now codified at N.J.S.A. 2C:58-20 through -32
(Appendix G, Appendix pages 111-128). To be clear, all
parties agree — and the District Court below agreed — that
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the challenged portion of New Jersey’s ERPO Act is per se
facially unconstitutional and as written clearly violates
the Fourth Amendment.

The state court voluntarily indefinitely stayed their
civil proceeding so as to allow the federal court to be the
forum for the parties to litigate and address the issue that
the challenged ERPO Act is unconstitutional.- The limited
nature of what remains of the state court proceeding
(where determination is ultimately to be made as to
whether to make temporary ex parte order a final order)
does not permit a forum, or a meaningful adequate forum,
for petitioner Greco to raise his constitutional challenge to
a state statute that “everyone” already agrees as a matter
of fact and law, as written, is unconstitutional and
violates the Fourth Amendment.

Fourteen months after the case was filed in federal
court and after the district court made a series of
substantive decisions on the merits — including a finding
and ruling that the literal text of the ERPO Act was
unconstitutional and violated the Fourth Amendment — on
December 11, 2020 the district court suddenly and
inexplicably took a literal “about face” and denied plaintiff
Greco’s motion for partial summary judgment and an
injunction and granted the defendant’s motion to dismiss
the federal case without prejudice on Younger abstention
grounds. Petitioner Greco immediately appealed.

On appeal, the Third Circuit, in an initial “NOT
PRECEDENTIAL” panel opinion, and later in a
superseding “NOT PRECEDENTIAL” panel opinion on
reconsideration (the only difference between the two
opinions being an added footnote to the later superseding
Opinion) affirmed the district court. Petitioner Greco now
seeks from this Court a writ of certiorari to the United
States Court of Appeals for the Third Circuit reversing
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their affirmance of the district courts abstention under
Younger. :

In the main, federal courts are obliged to decide
cases within the scope of federal jurisdiction. Abstention
18 not in order simply because a pending state court
proceeding involves the same subject matter. In Younger
v. Harris, 401 U. S. 37 (1971) this Court ruled that the
United States federal courts were required to abstain
from hearing any civil rights tort claims brought by a
person currently being criminally prosecuted in state
court for matter arising from that same factual claim.
However, Justice Black, the author of the majority
opinion in Younger, specifically recognized and held that
a state statute that is “.... flagrantly and patently
violative of express constitutional prohibitions...” would
qualify as an “... extraordinary circumstance ...” that
would therefore exempt a given case from the Younger
rule of abstention when there is a parallel ongoing state
court criminal case. Id. at 53-54.

Originally the Younger abstention rule applied only
when there were ongoing parallel state criminal
proceedings. However, eventually over time this Court
extended Younger abstention from the criminal only
context so as to also apply to certain unique particular
state civil proceedings that are akin to criminal
prosecutions, see Huffman v. Pursue, Lid., 420 U.S. 592
(1975), and also later extended the doctrine to also apply
to certain unique civil proceedings that implicate a State's
interest in enforcing the orders and judgments of its
courts, see Pennzoil Company v. Texaco Inc., 481 U.S. 1
(1987).

Next in time, in New Orleans Public Service, Inc. v.
Council of City of New Orleans, 491 U.S. 350 (1989)
(“*NOPSTI" } this Court recognized that there are only three
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“exceptional” instances in which the prospect of undue
interference with ongoing state court civil proceedings
justifies a federal court from abstaining on Younger like
grounds, stating that the three “exceptional”
circumstances  justifying abstention include only
situations where the state court case involves: [1] “state
criminal prosecutions,” (not at issue here) [2] “civil
enforcement proceedings,” (not at issue here) and [3] “civil
proceedings involving certain orders that are uniquely in
furtherance of the state courts' ability to perform their
judicial functions.” (not at issue here) NPOSI, 491 U.S., at
367-368.

In Sprint Communications v. Jacobs, 571 U.8. 69
(2013) this Court reaffirmed the very limited availability
of Younger abstention in the civil context and quasi-
criminal, reaffirming the principle that:

. even in the presence of parallel state
proceedings, abstention from the exercise of
federal jurisdiction is the “exception, not the
rule.” Hawait Housing Authority v. Midkiff,
467 U.S. 229, 236 (1984) (quoting Colorado
River, 424 U. S., at 813). In short, to guide
other federal courts, we today clarify and
affrm that Younger extends to the three
“exceptional circumstances” identified in
NOPSI, but no further. (Emphasis added).
[Sprint Communications, supra, at 81-82].

Here, none of the three enumerated NPOSI
“exceptional” circumstances remotely applies such that
federal court abstention is appropriate.

Moreover, as previously noted Justice Black, the
author of the majority opinion in Younger, specifically



13

recognized and held that a state statute that is
flagrantly and patently violative of express constitutional
prohibitions...” would qualify as an “... extraordinary
circumstance ...” that would therefore exempt a given case
from the Younger rule of abstention when there is a
parallel ongoing state court criminal case. Younger,
supra, at 53-54. Here there is no question that the
challenged portions of New Jersey’'s ERPO Act are “...
flagrantly and patently violative ...” of the Fourth
Amendment, so even if this were a case involving a
parallel state criminal proceeding (it is not), abstention
would still be inappropriate.
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" PARTIES TO THE PROCEEDING

David L Greco is the petitioner here and was the
" plaintiff-appellant below.

Matthew J. Platkin, in his official capacity as
Acting Attorney General of the State of New Jersey, is a
respondent here and was a defendant-appellee below.!

Laurie R. Doran, in her official capacity as Director
of the New dJersey Office of Homeland Security and
Preparedness, is a respondent here and was a defendant-
appellee below.2

New dJersey Office of Homeland Security and
Preparedness is a respondent here and was a defendant-
appellee below.

Camden County Prosecutor’s Office is a respondent
here and was a defendant-appellee below.

Grace C. MacAulay, in her official capacity as
Camden County Prosecutor is a respondent here and was
a defendant-appellee below.3

Nevan Soumails, in her official capacity as an
Assistant Camden County Prosecutor is is a respondent
here and was a defendant-appellee below.

Gloucester Township Police Department is a
respondent here and was a defendant-appellee below.

L Gurbir 8. Grewal was Attorney General at the time this case
was filed and was later replaced by Andrew J. Bruck, who in turn has
now been replaced by Mr. Platkin.

2 dared M. Maples was Director of the New Jersey Office of
Homeland Security and Preparedness when this case was filed and
has since been replaced by Ms. Doran.

8 Jill S. Mayer was Acting Camden County Prosecutor at the
time this lawsuit was filed and has since been replaced by Ms.
MacAulay.
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Bernard John Dougherty is-a“respondent here and
was a defendant-appellee below.

Nicholas C. Aumendo is a respondent here and was
a defendant-appellee below.

Donald B. Gansky is a respondent here and was a
defendant-appellee below.

William Daniel Rapp is a respondent here and was
a defendant-appellee below.

Brian Anthony Turchi is a respondent here and
was a defendant-appellee below.
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CORPORATE DISCLOSURE STATEMENT
Petitioner David L. Greco is an individual person.
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STATEMENT OF RELATED PROCEEDINGS

Greco v. Bruck et al, No. 21-1035 (3*4 Circuit)
(Order issued May 13, 2022 granting Panel Rehearing
and Superseding Panel Opinion and Judgment affirming
District Court’s dismissal based upon Younger abstention
(also issued May 13, 2022).

Greco v. Bruck et al, No. 21-1035 (3¢ Circuit)
Initial Panel Opinion and Judgment affirming District
Court’s dismissal based upon Younger abstention (issued
November 12, 2021).

Greco v. Grewal, et al, No. 3:19-cv-19145 (District of
New dJersey) Opinion and Order dismissing case on
Younger abstention grounds. (issued December 11, 2020).

Greco v. Grewal, et al, No. 3:19-cv-19145 (District of
New Jersey) Opinion and Order denying plaintiff's second
motion for Class Certification (issued September 29,
2020).

Greco v. Grewal, et al, No. 3:19-¢v-19145 (District of
New dJersey) Opinion and Order denying plaintiffs motion
for a preliminary injunction (issued February 21, 2020,

Greco v. Grewal, et al, No. 3:19-cv-19145 (District of
New dJersey) Order Administratively Terminating
Plaintiffs First Motion for Class Certification and
requiring ‘further briefing on the issue of Article III
standing of the plaintiff (issued January 17, 2020)

In the Matter of: Dauvid M. Greco, Petition Number
0415-XTR-2019-000001 (TERPO issued September 86,
2019, still pending final hearing in the Superior Court of
New dJersey, Law Division, Criminal Part, Camden
County, as the State Court has indefinitely stayed that
hearing until the Federal Court rules on the
Constitutional Issues.
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REASONS FOR GRANTING THE PETITION

A.

I1.

xi

Under Existing Precedents Younger
Abstention Does Not Apply Here And
This Court Should Reaffirm The Very
Limited Circumstances Under Which
Younger Abstention May Apply To
Jugtify A Federal Court Declining To
Exercise Jurisdiction When There Are
Related State Civil, Quasi-Criminal,
Or Administrative Cases Pending

A. Article III Subject Matter
Jurisdiction Generally

B. Younger Abstention In The
Civil, Quasi-Criminal and
Administrative Context Is The
Exception, Not The Rule

C. Cumulatively, The “Flagrantly
And Patently Unconstitutional’
Exception Bars Younger
Abstention in this Case

This Court Should Protect Greco’s
Fourth Amendment Rights From
Blatant Government Violation As the
“Memo Fix” Is Not Valid Nor Is It A

------------

a2l



xii

“Cure” That This Federal Court May
Accept

A. The Attorney General’s
Unilateral “Memo Fix” Is Not A
Substitute for A Valid Court
Order Issued In A Case And
Controversy

B. The AOC Directive #19-19 Is
Not Substantive Law That May
Supplant A Statute

C. The Rule In Stevens: Relying
Upon Discretion of Public
Officials Is Not A Basis To

Allow An  Unconstitutional
Statute to Stand
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PETITION FOR WRIT OF CERTIORARI

This case iavolves two parallel ongoing civil
proceedings, one pending in Now Jorsey state court, the
other pending in the United States District Court for the
District of New Jersey. Both proceedings involve
application of an admittedly unconstitutional New Jersey
state statute, New Jorsey's version of & “Red Flag Gun
Law”, the New Jersey Exireme Risk Protective Order Act
of 2018 ("ERPO Act”), New dJersey Public Law 2018,
Chapter 38, now codified at N.JJ.5.4. 2C:58-20 through -32
(Appendix G, Appendix pages 111-128).

Petitioner Greco had a secrete ex parte “Temporary
Extreme Risk Protection Order” (“'ERPO”) and the
mandatory accompanying civil Search Warrant and
Seizure Ordor (Greco’s was actually issued as a “no knock
civil warrant”) issued agsinst him by a Superior Court
Judge in New dJorsey after a secrete two day hearing.
Law onforcoment then went to Greco’s home, forcibly
entered the home, and seized Greco’s Jawfully owned
(licensed and registered) rifle and gome ammunition.
Bolore the final hearing date where a state court judge
would determine whether to convert the TERPO into a
Final Bxtreme Risk Protection Order” (‘FERPO™ Greco,
through counsel, filed a federal civil rights lawsuit, filed
as a proposed Class Action and brought pursuant to 42
U.8.C, §1988, in the United States District Court for the
Digirict of New Jersey. In the federal lawsuit Greco
challenging provigions of the RRPO Act ag being in
violation of various provisions of the United States
Constitution, Greco’s claixped that the EBPO Act, both
facially and as applied, violated his rights under the First,
Second, Fourth and Fourteenth Amendments, and also
his right: to a jury trial as (Greco claimed) that the results
flowing from a FERPO constituted a “consequence of



magnitude” within the meaning of this Court's precedent
in Blanton v. City of North Lus Vegas, 489 T.8. 538
(1989). Greco sought an order granting and certifying the
cage as a Class Action, along with various claims for
declaratory and injunctive relief, damages and attorney's
foes and costs. Greco specifically brought his foderal
claims in a separate lawsuit in federal court because the
state court statutory FERPO hearing process doss not
provide any . mechanism or vehicle to raise his
constitutional claims,

In Camara v. Municipal Court, 387 .8, 523 (1967)
the United States Supreme Court made it clear that the
“probable cause” legal standard and requirement of the
United States Constitution’s Fourth Amendment applies
not only to criminal searches but equally applies to all
civil and administrative searches conducted under the
authority of a State. The ERPO Act, specifically N.J.8.A.
2C:58-23(f), mandates that a civil search and seizure
warrant be issued on a much lesser “good cause” legal
standard. As such, the ERPO Act fails fo satisfy the
mandatory requirements of the Fourth Amondment and is
per se facially unconstibutional. This is not just Greco's
view: It is literally the view of all parties to this
litigation, and it was the view of the District Court Judge
below! Otherwise stated, “everyone” agrees that the
ERPO Act, specifically the portion now codified at
N.JI.8.A, 2C:58-23(f), is per se facially unconstitutional,

Because the undisputable reality that the literal
text of the BRPO Act so clearly viclates the Fourth
Amendmont, the remainder of Greco’s claims — while very
important and legitimate — were esgentially cumulative as
surely 1o fair court would sit by quietly and permit such a
Hagrantly unconstitutional state statute to remain active
and undisturbed. As such, Greco immediately moved



upon filing for a preliminary. injunction prohibiting
implementation of the ERPO Act because there was no
question that the ERPO Act violated the Fourth
Amendment. Indeed, Greco’s position that the ERPO Act
was unconstitutional and violated the Fourth Amendment-
was supported by a formal MEMO from the defendant |
New Jorsey Attorney General's Office themselves! Again,
to be absolutely clear, all parties agree — and the District
Cout below agroed — that the challenged portion of New
dJersey’s ERPO Act i per se facially uncongtitutional and
as written clearly violates the Fourth Amendment.

The state court voluntarily indefinitely stayed theis
civil proceeding (the FERPO hearing) so as to allow the
federal court to be the forum for the parties to litigate and
address the issue that the challonged ERPO Act is
unconstitutional, and to determine a remedy. The limited
nature of whai remains of the state court proceeding
(where determination is ultimately to be made as to
whether to make temporary ex parte order a final order)
does not permit a forum, or a meaningful adequate forum,
for petitioner Greco to raise his constitutional challenge to
a state statute that “everyone” already agrees as a matter
of fact and law, as wrilten, is unconstitutional and
violates the Fourth Amendment. .

As deseribed in more detail infra, the District Court
ultimately demied the application for & preliminary
injunction on a techmicality, but in so doing also stated at
page 18 of the Opinion ag follows: “Iere, Plaintiff has
established a reasonable probability of success on the
merits, because the plain language of the ERPO Act ig
violative of the Fourth Amendment.” (Emphasig added)
(See APPENDIX E, Appendix page 90).

Ultimately (and frankly quite unexpectedly),
fourteen months after the case was filed in federal court,
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after the district court had rejected time and time again
the state's Younger abstention request, after a series of
substantive decisions on the metits ~ including o finding
and ruling that the Ltergl text of the ERPO Act was
unconstitutionol and violated the Fourth Amendment — on
Decomber 11, 2020 the district court suddenly and
inexplicably took a literal “about face” and denied plaintiff
Gireco’s motion for partial summary judgment and a
permanent injunction (the technicality that prevented the
issuance of a preliminary injunction being overcome) and
granted the defendant’s motion to dismiss the federal case
without prejudice on Younger abstention grounds. (See
APPENDIX C, Appendix pages 29-62). Petitioner Greco
immediately appealad.

On appeal, the Third Circuit, in an initial “NOT
PRECEDENTIAL” panel opinion (See APPENDIX B,
Appendix Pages 16-28) , and later in a superseding “NOT
PRECEDENTIAL” pansel opinion on reconsideration (the
only difference betwoen the two opinions being an added
footnote to the later superseding Opinion) (See
APPENDIX A, Appendix pages 1-15) affirmed the district
court. Petitioner Greco now seeks from this Court for a
writ of certiorari to the United States Court of Appeals for
the Third Circuit reversing their affirmance of the digtrict
courts abstention wader Younger,

Here, Greco claims that the district court, and the
Third Circuit on appeal, demongtrably misapplied
Younger and that the matter should be reversed for Graco
to proceed with his federal claims in foderal codrt where
they belong.

In the main, federal cowrts are obliged to decide
cases within the scope of federal jurisdiction. Abstention
is not in order simply because s pending state court
proceeding involves the same subject matter. In Younger
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v. Harris, 401 U, 8, 87 (1971) this Court ruled that the
United States federal courts wers required to.abstain

from bearing any civil rights tort claims brought by a ..
- parson currently being criminally prosecuted in state
court for matters arising from that same factual claim.
However, Justice Black, the author of the majority
opinion in Younger, specifically recognized and held that
a state statute that is “... flagrantly and patently
vivlative of express constitutional prohibitions...” would
qualify as an “.. extraordinary circumstonce ...” that
would therefore exempt a given case from the Younger
rule of abstention when there is a parallel ongoing state
court eriminal cage, Id, at 53-54.

Originally the Younger abstention rule applied only
when there were ongoing parallel state eriminal
proceedings, However, eventually over time this Court
oxtended Younger abstention from the criminal only
context so a8 to alse apply to certain unique particular
state civil proceedings that are akin to criminal
prosecutions, see Huffman v, Pursue, Lid., 420 U.S. 592
(1975), and also later extended the doctrine to also apply
to certain unique civil proceedings that implicate a State's
interest in enforcing the orders and judgments of ite
courts, see Pennzoil Company v. Texaco Inc., 481 U.8, 1
(1987).

Next in. time, in New Orleans Public Service, Inc. v.
Council of City of New Orleans, 491 U.S. 350 (1989
(“INOPSI" y this Court recognized that there aro only three
“exceptional” instances in which the prospect of undue
interference with ongoing state court ecivil proceedings
justifies a federal court from abstaining on Younger like
grounds, stating that the three “sxcoptional”
circumstances  justifying  abstention include only
situations where the state court cage involvas: [1] “state



criminal prosecutions,” (not at issue Here) - [2] “civil
enforcement proceedings,” (not at issue here) and [3] “ci¥il
proveedings involving certain orders that are uniquely in
furtherance of the state courts' ability to perform their
judicial functions.” (not at issue here) NPOSI, 491 U.S., at
367-368. :

In Sprint Communications v. Jacobs, 571 U.S. 69
(2013} this Court reaffirmed the very limited availability,
of Younger abstentivn in the civil, quasi-criminal and
administrative context, reaffirming the principle that:

o, even in the presence of parallel state
proceedings, ahstention from the exercise of
federal jurisdietion is the “exception, not the
rule” Hawati Housing Authority v, Midkiff,
467 1.8, 229, 236 (1984) (quoting Colorado
River, 424 U; 8., at 8183). In short, {o.guide
other foderal courts, we today clarify and
affrm that Younger extends to the three
“exceptional - circumstances" identified in
NOPSI, bat  no  further, [Sprint
Communications, supra, at 81-8%],

Here, the none of the three enmumerated NPOST
“exceptional” circumstances applies such that federal
court abstention is appropriate.

Moreover, as previously noted Justice Black, the
author of the majority opinion in Younger, specifically
recognized and held that a state statute that is ©..
flagrantly and patently violative of express constitutional
prohibitions...” would qualify as an “.. extraordinary
- circumstance ..,” that would therefore exempt a given case
from the Younger rule of abstontion when there is a
parallel ongoing state court criminal case. Younger,



supra, at 53-54, THere there is no question that the
challenged portions of New Jersey's HRPO Act are ..
flagrantly and potently violative ...” of the Fourth
Amendment, so even if this were a criminal case (it is
not), abstention is inappropriate,

For these reagsons, and for the reasons stated
herein, Greco herby seeks a writ of certiorari to the Third
Circuit reversing the May 18, 2022 Opinion and
Judgment. (See APPENDIX A, Appendix pages 1-15).

OPINIONS BELOW

The Third Circuit's superseding panel opinion on
rehearing was specifically dosignated as “NOT
PRECEDENTIAL” and was not published and is
reproduced at Appendix pages 1-15. The Third Cirvcuits
ariginal panel opinion was specifically designated as
“NOT PRECEDENTIAL" and was not published and is
reproduced at Appendix pages 16-28. The district court’s
" opinion dismissing the case on Younger grounds was
therefore not publishad and was specifically designated as
*NOT FOR PUBLICATION” and is reproduced at
Appendix 29-52. The district court’s opinion denying
plaintiffs second motion for Class Certification was not
published and was specifically designated as “NOT FOR
PUBLICATION” and is reproduced at Appendix pages 58-
72. 'The district court’s opinion denying plaintiffs motion
for a preliminary injunction was not published and was
specifically designated as “NOT FOR PUBLICATION”
and is reproduced at Appendix pages 73-107. The district
court’s Order administratively terminating plaintiffs first
motion for Clags Certification and requiring the parties to
further brief the issue of plaintiff's Article III standing is
reproduced at pages 108-110.



JURISDICTION
The Third Cirenit issued its superseding panel
opinion. on May 18, 2022, This Court has jurisdiction
under 29 U.8.C. §1284(g). -

CONSTITUTIONAL AND STATUTOQORY
PROVISIONS INVOLVED

The First Amendment provides: “Congress shall
make no law respecting an egtablishment of religion, or
prohibiting the free exercise thereof, or abridging the
freedom of speech, or of the press; or the right of the
people peaceably to assemble, and to petition the
Government for a redress of grievances.” [United States
Constitution, amend. I].

The Second Amendment provides: “A  well
regulated Militia, being necessary to the security of a free
State, the right of the people to keep and hear Arms, shall
not be infringed.”[United States Constitution, amend. IIJ.

The Fourth Amendment provides: “The right of the
people to be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures, shall
not be violated, and no warrants shall issae, but upon
probable eause, supported by oath or affiemation, and
particulazly describing the place to be searchsd, and the
persong or things to be seized.” [United States
Constitution, amend. IV].

The Fourteonth Amendment provides in relevant
part: “*** ... No State shall make or enforce any law
which shall ... deprive any person of life, liberty, or
property without due process of law; nor deny to any
person within its jurisdiction toe equal protection of the
laws. ... *** [United States Constitution, amend. XIV],

42 U.8.C. §1988 provides as follows: “Bvery person,
who, under color of any statute, ordinance, regulation,



custom, or usags, of any State or ferritory or the District
of Columbia, subjects,.or causes to be subjected, any
citizen of the United States or other person in the
jurisdiction thereof to be deprived of any rights,
privileges, or immunities secured by the Constitution and
laws shall be liable to the party injured in“an action at
law, suit in equify, or other proper proceeding for redress.
For purposes of this section any act of Congress applicable
exclusively to the Digtrict of Columbia shall be considered
a statute of the District of Columbia.” [42 U.8.C. §1983].

Article I, paragraph 7 of the New Jorsey State
Constitution (1947) provides: “7, The right of the people
to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be
violated; and no warrant shall issue except upon probable
cause, supported by oath or affirmation, and particularly
describing the place to be searched and the papers and
things to be seized.” [New Jersey State Constitution,
Article I, paragraph 7],

The “New Jersey Extreme Risk Protective Order Act
of 2018", New dJersey Public Law 2018, Chapter 35, now
codifies at N.J.5.A. 20:58-20 through -82 is reproduced at
APPENDIX G, Appendix page 111-128,

STATEMENT OF THE CASE
A, Factual Background:
On June 13, 2018 New Jersey's vormion of a “Red
Flag Gun Law”), the “New Jersey Extreme Risk Protective

L A “Red Flag Gun Law” generally refers to a stats civil gun

control law that permits police or family members to petition a state
court in a efvil legal proceeding for an Order directing the temporary
tuen over by the subject, or physical vremoval by the police, of any and
all firearms owned by the gubject or firearms otherwise located in the
home of the subject who ie alleped to present a dunger to themsolves
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Order Act of 2018” (‘ERPO Act”), New Jorsey Public Low
2018, Chapter 35, mow codified at N.J.S.A. 2C:58-20
through -82 (Appendix G, Appendix pages 111.128), was
passed into law by the New Jersey State Legislature and
gigned into law by the New Jersey Governor. At lpast
seventeen othor states have enacted some version of a
“Red. Flag Gun Law” to date.?

Typically in other states where law enforcement is
proceeding under that state’s version of a Red Flag Gun
Law, a court 1s presented with preliminary information in
a eivil complaint or petition alleging that a person who
lawfully owns guns?, the “subject”, may be a danger to
themselves or others. If the state court is satisfied the
allegations may be true the state court in turn mervely
enters an initial court order direeting the subject to show
cause at a hearing or otherwise to voluntarily turn over
his or her weapons to-law enforcement upon demand -
with monitoring and later use of the contempt power to
enforce if the turn over order is not promptly and
voluntarily complied with. Generally the subject has the
right to advance notice and the right to object and have
their position heard by the state court before
ciroumstances escalate to forcible government entry into a

or to others. Generally in this civil proceeding a state judge makes
the preliminary determination whether to issue a temporary order
hased upon evidenge submitled regarding statements and actions of
the suhbject. A later hearing is held o determine whether to make the
weapons seizure final and permanent.

2 Coloradn, Connecticut, Delaware, Florida, Hawaii, Illinols,
Indiana, Maryland, Massachusetts, New Mexico, Nevada, New York,
Qragon, Rhode Ialand, Vermont, Virginia, Washington,

& Many states through their regulatory licensing and pormit
funclion have comprehengive lists of every handgun, rifle or shotpun
that ig lawfully owned. New Jersey s just such  state,
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subjects home and -seizupe of their lawfully owned
woapons and emmunition. - And .consigtent with the
Fourth Amendment, any search and seizure order that
may ultimately have to be izgue by the state court is only
issued on a specific judicial finding that the high
“probable couse” logal standard has been satisfied and
that (1) there is probable cause to believe that subject is a
danger to themselves or others, (2) that there is probable
couse to believe that a search for and seizure of the
subjects lawfully owned weapons is necessary to protect
the safety and wellbeing of the subject or others, and (8)
that there is probable cause to believe that the lawfully
owned weapons of the subject are that moment located in
the particular location and place to be searched.

New Jorsey's version of a Red Flag Gun Law,
however, goes much much further and is by far the most
far roaching and draconian of all “Red Flag Gun Laws”
enacted to date. New Jersey's Red Flag Gun Law — the
ERPO Act — by the torms and conditions in the literal text
of the statute itself blatantly violates the United States
Constitution and New Jersey State Constitution in many
and various ways. However, the most blatant and obvious
way that the ERPQ Act violates the federal and New
Jersey State Constitution — what immediately separates
the ERPO Act from. those enacted in other states — ig that
at the initial complaint / petition stage of the proceedings
the statute directs that the much lesser “good catrse” legal
standard be used by the state court when determining
whether to issue - a “Temporary Hmergency Risk
Protection Order” (“TERPO”) and the statutorily
mandated automatic accompanying search warrant and
seizure order that authorizes law enforcement to kick i
the front door to a subject’s home and authorizes law
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enforcement to forcibly seize a pubject’s lawfully owned
gung and ammunition.

No other state’s Red Flag Gun Law operates this
way. And for good and simple and obvious reasons: Such
a procedure is without any reasonable question clearly
prohibited by literal text of the Fourth Amendment to the
United States Constitution (and in this case also by the
New dJersey State Constitution’s related parallel Article I,
paragraph 7) which unambiguously requires the
government to satisfy the muich heightened “probable
cause” legal standard before a stete court may issue a
gearch warrant and seizure ordar. Moreover, it is not just
petitioner Greco that maintains that the literal and
governing text of New Jersey's ERPO Act is per se
unconstitutional and facially violates the “probable cause”
standard of the Fourth Amendment to the United States
Constitution, After initial passage of the ERPO Act on
June 13, 2018 and before the Act aciually went into legal
force and effoct on September 1, 2019, as cireumstances
developed, on July 24, 2019, New Jersey Supreme Court
isgued their decision in the unrelated case of Staie v.
Hemenwaoy, 289 N.J. 111, 216 A.3d. 118 (2019) which
addressed another New dJersey cdivil statute, the “New
Jarsey Prevention of Domestic Violence Act of 1991,
N.J.8.A, 20:28-17 et seq., and addressed the question of
“.. whether the reasonable couse stondard for the
issuance of a domestic violence search wareant for
weapons [that ig used in the DV Act] is incompatible with
the Fourth Amendment and Article 1 paragraph 7 of our
State Constitution,” (Bruophasis added). The New Jorsey
Supreme Court quickly concluded that it did and ruled
that: “... Before issuing a search warrant for weapons as
part of a TRO under the Domestic Violence Act, a court
mugt find that there ig (1) probable cause to believe that



13

an act of domestic violence has been committed by the
defendant..., (2) probable cause to belisve that a search
for and seizure of weapons is necessary to protect the lifs,
health or well-being of a victim or on whose behalf the
relisf is sought,’ ... and (3) probable cause to believe that
the woapons ‘are located in the place to be searched.”
(citations omitted). [Id. at 136].

In light of the Hemenway decision, on August 12,
2019 the New Jersey Administrative Offics of the Courts
igsued Directive #19-19 — MEMO on “Guidolines for
Extreme Risk Protective Orders” (horeinafter AOC
Divective 19-19") where at page 6 it was openly
acknowledged that the liteval text of the ERPO Act as
enacted by the Governor and Legislature that was about
to go into effect on September 1, 2019 that required
issuance of a search warrant on a “good cause” legal
gtandard (found at N.J.BS.A. 2C:68-26(b)) was in fact
unconstitutional and a clear viclation of the Fourth
Amendment to the United States Constitution and Article
1, parngraph 7 of the New Jorsey State Constitution
(1947). Similarly, on August 15, 2019 the defendant New
Jersey Aftorney Generals Office too issued a formal
MEMO entitled “Attorney General Directive Pursuant to
the Extreme Risk Protective Act of 2018”" which itself
cited to and acknowledge the AQC Directive 1919 and
which MEMO agreed also independently concluded that
the literal text of the ERPO Act that required issuance of
a search warrant on a “good cause” legal standard {(found
at N.J.S.A, 20C:58-26(b)) was in fact a elear violation of the
Fourth Amendment to the United Staies Constitution and
Article 1, paragraph 7 of the New Jeorsey Stale
Constitution. {1947) rendering the statute
unconstitutional. Again, this was weeks before the ERPO
Act wag set to go into effect on September 1, 2019,
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Indeed, after September 6, 2019 when the ey parte

. TERPO was isaued against Greco resulting in Greco filing -

this action in the Federal District Court, on November 20,
2019 when . Greco's application for g preliminary
injunction was orally argued in the Federal District Court
kelow, even the Distriet Court J udge immediately agreed
that the ERPO Aot’s. use. of the “good cause” legal
standard rather than the heightened “probable cause”
standard specifically required by the Fourth Amendment
rendered at least that portion of the ERPO Act clearly
and withoub reasonable question unconstitutional. The
relevant colloquy between the District Court Judge and
the defendant Attorney General at oral argument was as
followa: .

THE COURT: {To the State] Okay. You could all
be seated.

Before we get started, could we agree for
purposes of this hearing that on jits face this law is
unconstitutional?

MR, FANAROFF: [For the State] That's quite an
openet, your Honor,, ., '
[Tratsotipt of Proceedings of November 20, 2019 at
Page 3 Line 19 through Line 22].

ol o
THE COURT: Okay. The patt of the law that’s
before the Court, would it be fair to say, is, as
written, unconstitutional?
[ Transeript of Proceedings of November 20, 2019 at
Page 4 Line 7 through Line 9].

L X
THE COURT: [To the State, visibly laughing]
You’te not going to say it, are you? B
[Transetipt of Proceedings of November 20, 2019 at
Page 5 Line 1].
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Ak

THE COURT: Can we say then ~ - can we agree
that the standard that's written into this act has the
same issues that the Court found in Hemminway?
Where the act was found unconstitutional?

MR, FARNOFF: Right. .., ‘
[Transcript of Proveedings of November 20, 2019 at
Page 5 Line 9 theough Line 12].

LT

THE COURT: [io the State] And what would vou
suggest, aside from the Younger abstention
doctrine, assuyming this Coyrt does not abstain, how
would this be handled? (Erphasis added),
[Transcript of Proceedings of November 20, 2019 at
Page 7 Line § through Line 7].

Later, when denying Greco’s motion for a
preliminary injunction on the merits4, the district court in
a written Opinion once again reaffirmed that the part of
the act requiring use of a “good cause” legal standard
rather than the required “probable cause” legal standard
required by the Fourth Amendment rendered the ERPO
Act unconstitutional, The district court stated at page 18
of the Opinion as follows: “Here, Plaintiff has established
a reasonable probability of suceess on the merits, bocause
the plain language of the ERPO Act is violative of the

4 The district court openly agreed that the BRPO Act was
unconstitutional, However, based upon the preliminary injunction
factors, the district court concluded that Greco was not “l¥reparably
barmed” because Greco could move at any time in the state eourt for
return of his weapons, Point in faet, Greco had an agreement in good,
faith not to move fox return of his weapons so that the legal issnes
could be litigated fairly. Then this was wnfairly used against im as
a basis to deny his vequest for a preliminary injunction.
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Fourth Amendment.” (See APPENDIX E, Appendix page
90). |

There were esgentially two “defenses” asserted by
the defendant Attorney General at oral argument on the
preliminary injunction application. The first was that —~
despite the literal HRPO Act being clearly per se facinlly
unconstitutional — that nevertheloss the foderal district
court should abstain under Younger v, Hurris, 401 U.S, 37
(1971). In the District Court’s February 21, 2020 Opinjon
the Court seemingly rejected thiz argumont out of hand,
and never once mentioned Younger or abstention.
Petitioner Groco belioved that the issue had been rejecied
by the district court out of hand at oral argument based
upon the Court’s own comments.’ The second “defense”
was that while the challenged portion of the literal text of
the ERPO Act was unconstibutional, that the Attorney
General had applied a “Memo Fix” in that the State
Executive Branch Aftorney General and the State
Judicial Branch Administrative Office of the Courts had
both issued “Memos” directing law enforcement and state
courtg to ignore the actual literal text of the
uncongtitutional ERPO Act and to use a “probable cause”
standard rather than & “good cause” legal standard. This
absurdity is no fix at all and may not be accepted by the
federal courts. See infra.

B Indeed, the after oral argument the Court entered an Order
directing the parties to further brief the iswue of plaintiff Creco's
Article 11T standing before the Court would rule. No request waa
made from the Court for further briefing on the issue of Younger
abatention, (See Janunary 17, 2020 Order at APPENDIX I, Appendix
pages 108-110),



17

B.  Procedural History:

On September B, 2019 application was made 1o the
New Jersey State Courts by New Jersey Law
Enforcement seeking a TERPO against Greco. It was not
looked at until the next day on September 6, 2019 after
which g secrete ex parte hearing was. held, the “good,
cause” legal standard was useds, and a State Court Judge
issued a TERPO with the mandatory accompanying (here,
“no knock”) Search Warrant and Seizure Order., 'That
same September 6, 2019 Law Enforcement used their
search warrant and geizure order to gain access to Greco’s
home and to confiscate Greco’s lawfully owned his guns
and ampunition,

Before the final hearing date where a state court
judge would determine whether to convert the TERPO
into a Final Extreme Risk Protection Order” (‘FERPQO™)
Greco, through counsel, filed a fodora) civil rights lawsuit,
filed as a proposed Class Action and brought pursuant to
42 U.5.C. §1983, in the United States Digtrict Court for
the District of New Jorsey. In the federal lawsuit Greco
challenging many and various provisions of the ERPO Act
as being in violation of various provisions of the United
Btates Consgtitution, Greco's claims that the ERPO Act,
both facially and as applied, violated his rights under the
First, Second, Fourth and Fourteenth Amendments, and
also his right $o a jury trial ag (Greco claimed) that the
regults flowing from a FERPO constituted a “consequence
of magnitude” within the meaning of this Court’s

6 The Attornay General claims that their “Memo Fix” resulted
in the State Court using a “probable eause” legal standard rather
than the statutory “good cause” logal standard. The record indicates
otherwise, but since the challenged statute is per se facially
unconstitutional this ia not really a material dispute.
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precedent in Blanton v, City of North Las Vegas, 489 U.8.
538 (1989). Greco sought an order granting and certifying
the case as a Class Action, along with various claims for
declaratory and injunctive relief, damages and attorney’s
fees and costs. Creco specifically brought his federal
claims in a separate lawsuit in foderal court because the
state court statutory FERPO hearing process does not
provide any mechanismm or vehicle to raise his
constitutional claima,

Greco first moved for a preliminary injunction. The
defendant Attorney General asserted that the District
Court should abstain under Younger, and cumulatively
argued that in any event their hizarre and extralegal
‘Memo  Fix” cured the Fourth Amendment
unconstitutionality in the literal text of the ERPO Act.

After oral argument before a decision was rendered
the District Court divected the parties to further brief the
issue of Greco’s “Article IIT Standing”, there was no
request for any further briefing on the issue of Younger
abstention which the district court has rejected out of
hand at oral argument.” (See Janvary 17, 2020 Order af
APPENDIX T, Appendix page 108-110).7

As described more detail supra (see Foptnote 4,
supra) the District Court ultimately donied Greco’s
application for a preliminary injunction on a
“technicality”, but in so doing stated at page 18 of the
Opinion as follows; “Here, Plaintiff has established a
reasonable probability of guccess om the merits, becauses
the plain_language of the ERPO Act is violative of ths

7 The dJanuary 17, 2020 Order also “adminigtratively
terminated” without prejudice CGreco’s first motion for Clase.
Certification without addressing the substance of such motion.



19

Fourth Amendment.” (Bmphasis added) (See APPENDIX
E, Appendix page 90),  “¢ ..

Greco filed a second motion for Claps Certification

and also a motion for Partial Summary Judgment on the
Fourth Amendment claim seeking declaratory judgment
and now permanent injunctive velief. The Defendants
filed reaponsive pleadings, specifically motions to dismiss
on Younger abstention grounds, and argument already
rejectod by the district court.
On September 29, 2020 the Court denied Creco’s second
motion for Clags Certification, this time on ihe merits,
and without prejudice. (See APPENDIX D, Appendix page
53-72)

Ultimately (and frankly quite unexpectedly),
fourteen months after the case wae filed in foderal court,
after the district court hag rejected time and time again
the state’s Younger abstention request, after a series of
substantive decisions on the merits including o finding
and ruling that the literal text of the ERPO Aet was
unconstitutional and violated the Fourth, Amendment — on,
December 11, 2020 the district court suddenly and
mexplicably took a literal “about face” and denied plaintiff
Greco’s motion for partial sammary judgment and a
permanent injunction (the technicality that provented the
issuance of » preliminary injunction being overcoms) and
granted the defendant’s motion to digmiss the foderal case
without projudice on Younger abstention grounds.
Peotitioner Greco immediately appealed. (See APPENDIX
C, Appendix pages 29-52),

On appeal, the Third Cirouit, in an initial “NOT
PRECEDENTIAL” panel opinion (See APPENDIX B,
Appendix Pages 16-28), and later in a guperseding “NOT
PRECEDENTIAL” panel opinion on reconsideration (the
ouly difference betwoen the two opinions being an added
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footnote  to the - later. superseding Opinion) (See
APPENDIX A, Appendix piges 1-15) affirmed the district
cowrt dismissal on Younger grounds clearly misapplying
the law, .

Petitioner Greco now secks from this Court for a
writ of certiorari to the United States Court of Appeals for
the Third Circuit reversing their affirmance of the district
courts abstention under Younger,

REASONS FOR GRANTING THE PETITION

I Under Existing Precedents Younger
Abstention Does Not Apply Here And Thisg
Court Should Reaffirm The Very Limited
Circumstances Under Which Younger
Abstention May Apply To Justify A Federal
Court Deelining To Exercise Jurisdiction
When There Are Related State Civil, Quasi-
Criminal, Or Administeative Cases Pending

A Article TII Subject Matter Jurisdiction
Generally

This cage requires consideration of the mast basic
of principles regarding Article III subject matter
jurisdiction of the federnl courts. To recount, although
the text of the Constitution’s Article TII defines the
maximum oxtent of judicial power, the Constitution also
gives Congress the authority, “[wlithin constitutional
bounds, [to] decide[] what cases the foderal courts have
jurisdiction to consider.” Bowles v, Russell, 551 U.S, 205,
212 (2007). A foderal court always hag the authority to
determine whether it has jurisdiction to hear g particular
cage. United Slates v. Ruiz, 536 U8, 622, 628 (2002)
(citing United States v, Mine Workers of America, 330 U.8.
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258, 291 (1947)). In this regard, in all cases a foderal
court ig presumed to lack subject matter jurisdiction and
the party invoking federal jurisdiction besrs the burden of
persuasion on jurisdiction. “Ii is to be presumed that a -
cauge lies outside [of & federal courts’] limited jurisdiction,
and the burden of establishing the contrary rests upon the
party asserting jurisdiction.” Kokkonen v. Guardion Life
Insurance Company of America, 511 U.8, 876, 8377 (1994)
(citations omitted). Morsover, at all times all Federal
Courts have a continuing and “... independent obligation
to determine whether subject-matter jurisdiction exists,
evon in the absence of a challenge from any party.”
Arbaugh v. Y & H Corporation, 546 U.S. 500, 6514 (2006)
(citing Ruhgras AG v. Margthon Oil Company, 626 U.8.
574, 588 (1999). A federal court must generally
determine whether it has jurisdiction at the outset of
litigation and must always make thiz determination
before deciding the merits of a particular case. A court
“generally may not rule on the mevits of a case without
first determining that it has jurisdiction over the category
of claim in the suit (subject-matter jurigdiction) ...[.]”
Stnochem International Company, Iid. v Malaysic
International Shipping Corporation, 549 1.8, 422, 430-
481 (2007),

B.  Younger Abstention In The Civil, Quasi-
Criminal and Administrative Contexi Is

The Exception, Not The Rule
In Younger v. Harris, 401 U, 8. 37 {1971) this Court,
ruled that the United States federal courts weore requirad
to abstain from hearing any civil rights tort claims
brought by a pexson currently being criminally prosecuted
in state cowrt for matter arising from that same factual
claim. Howevor, Justice Black, the author of the majority
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opinion in Younger, specifically recognized and held that
a state statute that is ... flagrantly and potently
violative of express constitutional prohibitions...” would
qualify ag an “.. ewtraordinary eircumstance ...” that
would therefore exempt a given case from the Younger
rule of abstention when there is a parallel ongoing state
court eriminol cage. Id, at 53-54. :

Originally the Younger abstention rule applied only
when there were ongoing parallel state eriminal
proceedings. However, eventually over time this Court
extended Younger abstention from the criminal only
context 8o as to also apply o certain unique particular
state civil proceedings that ave akin to ecriminal
prosecutions, see Huffman v. Pursue, Litd., 420 U.8, 592
(1976), and also later extended the doctrine to also apply
to certain unique civil proceedings that implicate a State's
interest in enforcing the orders and judgments of its
courts, see Pennzoil Company v, Texaco Ine., 481 U.8. 1
(1987).

Next in time, in New Orleans Public Service, Inc. v.
Council of City of New Orleans, 491.7).8. 350 (1989)

- (“NOPSI’) this Court recognized that there are only three

“exceptional” instances in which the prospect of undue
interferemce with ongoing state court eivil proceedings
justifies a foderal court from abgtaining on Younger like
grounds, stating - that the three “exceptional”
circumstances  justifying abstention include only
situations where the state court cage invalves: [1] “state
criminal prosecutions,” (ot at issue here) [2] “civil
enforcement proceedings,” (not at issue here) and [3] “civil
proceedings involving certain ovders that are uniguely in
furtherance of the siate courts' ability to perform their
judicial functions.” (ot at issue heve) NPOST, 491 U.8, at
367--388.
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In Sprint Communications v, Jacobs, 571 U.S. 69, '
81-82 (2018) this Court reaffirmed the very limited
availability of Younger abstention in the civil context and
quasi-criminal, veaffirming the principle that:

. even in the presence of parallel state
proceedings, abstention from the exercise of
federal jurisdiction is the “exception, not the
rule.” Howaii Housing Authority v. Midkff,
467 U.S. 229, 236 (1984) (quoting Colorado
River, 424 U, 8., at 813). In short, to guide

- other federal courts, we today clarify and
affrm that Younger extends to the three

. “exceptional circumstances” identified in
NOPSI, but no further.

Here, the none of the three emumerated NPOST
“exceptional” circumstances remotely applies, and
therefore abstention was in error.

C. Cumulatively, 'The “Flagrantly And
Patently Unconstitutional”® Exception

Bars Younger Abstention in this Cage
Cumulatively, as previously noted Justice Black,
the author of the majority opinion in Younger, specifically
recognized ‘and held that a state statute thai ig “...
flagrantly and patently violative of express constitutional
prohibitions,.” would qualify as an *“.... extraordinary
circumstance ...” that would therefore oxompt a given caso
from the Younger rule of abstention when there g a
parallel ongoing state court eriminal case. Younger,
supra, at b63-D4. Here there is no guestion that the
challenged portions of New Jersey's ERPQ Act are “..
flagrantly ond patently violative ..” of the Fourth
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Amendment, so even if this were a criminal case (it is
not), abstention is unavailable,

H. This Court Should Protect Greco’s Fourth
Amendment Rights . TFrom Blatant
Government Violation As the “Memo Fix” Is
Not Valid Nor Is It A “Cure” That This
Federal Court May Accept:

Unlike many other sister states, in New Jersey,
simply utter the word “gun” in the halls of the State
Legislature, and suddenly all common sense and reason
goes out the window. Guns, intimate objects, are
somehow seen by the temporary majority in power at the
moment as inherently “bad”, and in the effort to protect
(perceived) “good” from “bad”, a statute was passed — the
ERPO Act - which literally ignored many of the most
hasic constitutional rights that our forefathors literally
fought wars over. The ERPO Act is hardly the first
politically controversial and comstitutionally defective
New Jersey state legislation that was passed into law
during a moment of emotion that sought to legiglatively
address a perceived problem, but did so in a way that was
unconstitutional and simply not permissible, Separate
from the inapplicability of Younger abstention in this
case, directly at issue in this cage as a gocondary issue ig
the propriety (or actually impropriety) of the actions of
New Jersey government officials who are faced with the
square reality that a statute they are charged with
enforcing is clearly and undisputable unconstitutional.
Where the Attorney General himself has conceded in -
writing that the challenged statute is unconstitutional!
The “Memo Fix” i not valid and must be declared so.

There are proper ways for the New Jersey State
Government Officials to responsibly and legally deal with
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a blatantly facially per se unconstitutional statute, Here,

* because. of the political polarization cansed in New Jersey

to literally “anything that pertaing to guns and the
Second Amendment’, a bizarre (the Attorney (eneral
might argue “creative”) response’ tias tome out of the New
Jersey Government as to how to deal with a blatantly
facially per se unconstitutional statute, But a&s described
in more detail, infra., this nonsensical “Memo Fix” is not
gomething that this Court may accept as a legifimate
remody and it simply is not valid.

Before proceeding, it is important to note that there
iz & wealth of historical - and legal - precedent to rely
upon as examples where controversial politics and legal
realities have been properly harmonized. The righta
enshrouded in our Constitution are for the ages, not to be
ignored as politically inconvenient inm & moment of
hysteria.

For example, the New Jorsey Attorney General in
the past literally refused and declined to “defond” a per se
facially vneonstitational statute against a legal challenge
in Court, See Planned Parenthood of Central New Jersey
v. Verniero, 41 F.Supp.2d 478 (D.N.J. 1998) (T'hompson),
affd sub nom Planned Parenthood of Central New Jersey
v. Farmer, 220 F.3d 127 (2000) (Alito, Barry & Garth)
(where the New Jersey Attorney General declined to
defond a Federal Court challenge to the constitutionality
of the “New Jersey Partial-Birth Abortion Ban Act of
1997°, N.J.SA. 2A:65A-6(p), passed into law by the
legislature overriding the Governor's veto) because the
law was clearly per se facially unconstitutional.). Yot
that path was not chosen here. Thers is also historical
and legal precedent in Now Jersey jurisprudence on how
to properly “fix” an unconstitulional statute or a
questionably constitutional statute, which sizaply requires
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either the State Legislature and Governor to act and
enact completely new amending and revising or repealing
statutory law. See and compare State v. Breakiron, 108
N.J. 691, 522 A.2d 199 (1987) with Humariik.v, Beyer, 871
#.2d 432 (8d. Cir), cert denied 493 U.S. 812 (1989)
(resulting in the curative enactment of Law 1993, Chapter
63, sec. 1)  Another precedent and example of a
reasonable and legal remedy is the State Legislature
proposing a State Constitutional Amendment to the
People. See Emergent Orders in Sove Our Shore District
v. New cJersey Redistricting Commission, 131 N.J. 1569,
610 A2d 1005 (1992) and Brady v. New Jersey
Fedistricting Commission 131 N.J. 160, 619 A2d 1005
(1992) (Supreme Court agreeing with Save our Shore
District and declaring portion of Law 1991, Chapter 510,
NJ.S.A. 19:46-6to -14 uncongtitutional, but then severing
the unconstitutional portion), later (congolidated) full
Court Opinion at 131 N.J. 594, 622 A.2d 843 (1992))
(zesulting in Amendment to the New Jersey State
Constitution (1947), now found at Article II, Section IT
(Added effective December 7, 1995)). In the case of In re:
Wheeler, 438 N.J.Super. 560, 81 A.3d 728 (App. Div,
2018), a “gun control case”, a Second Amendment case
was brought challenging a New Jersey statutory

& indeed, after the Third Cirenit declared NJS4 2042 (the
“Diminished Capacity Defense Statute™) uncongtitutionat in Humarnik v. Beyer,
ther New fersey Chiof Justics Wilentz immediately took prophylactic measures
by issuing a femporary directive instructing trial courts that, going forward, they
wers o longer to follow the literal wording of the statute and require a
defendant ralsing tho diminished capacity defonse to prove the asseried disease
or defect by & propondetance of the evidence. Chief Justice Wileniz
simultaneously officially requested that the Governor and State Legislature take
aotion to repeal the unconstitutional pottion of that statute. See “Court Asks
Legislature to Reviow Refuted Law,” 124 NJ.LJ. 1133 (November 2, 1989),
which was promptly done in Law 1990, Chapter 63, ssc. 1, bringing N.J 5 A
2C:4-2 info compliance with the Foderal Constitution.
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prohibition on retired police officers continuing to carey
weapons after they retired, The law was defendod at tho
Trial Level, but the Governordirected the Attorney
General not to oppose or participate in the appeal. And in
Garden State Fquolity v. Dow, 424 N.J.Super. 168, 82
A.2d 886 (Ch, Div. 2018), commonly known as the “Same
- Bex Marriage Case”, a legal challenge was brought to a
New Jersey state statute that allowed only members of
the opposite sex to marry each other. The Attorney
General (half heartedly) defended the law in the Trial
Court which ruled that New Jersey's samis sox marriage
ban violated the New Jersey State Constitution. The
Governor then directed that the Attorney General not
pursue Appellate review thereby lotting the Twrial Cowt
ruling stand. ,

Most relevant here is the Garden Stale Equality v,
Davia case. The Attorney General in that case knew that
they needed an actual Court Ruling in an actual Case or
Controversy to decide the issue so that there would be a
governing and legitimate judicial order. That case was not
decided on a “MEMO Fix”, because there was no authority
to do so there, and there is no authority to do so hare. And
the Attorney General defendant here fill well knows that
thig bizarre “Memo Fix” is simply nonsense.

A,  The Attorney General’'s Unilateral
“Meomo Fix” Is Not A Substitute for A
Valid Court Order Issued In A Case And
Controversy:

Irrespoctive of good or bad intentiong, the
Exscutive Branch New dersey Attorney General has no
logal right whatsoever to ignore the Hteral text of n
substantive statute passed into law by the State
Legislature and Governor, The New Jersey Attorney
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General has the right ‘not,t_o_"q:i‘g)_‘é}md an unconstitutional
taw in court. See Planned Parenthood of Central New

Jersey, supra (declining to defend unconstitutional law in ,

court); see also Garden State Equity, supra (declining to
appeal adverse ruling letting trial court ruling stand as
the law); In rer Wheeler (same). But tho Attorney General
does not have any authority to unilaterally issue an
administrative Memo and croate superseding substantive
law, Bubstantive law — statutes — are is only made by the
elected State Legislature and CGovernor. The State
Executive Branch, whether acting through the Governor
or his or her Attorney General has no anthority to male
gubstantive law on their own. 'This limitation is
highlighted by Article III of the New Jersey State
Constitution {1947) which quite clearly and quite literally
and directly states the contours of the “separation of
powers doctrine” in New Jersey State Government as
follows:

1. The powers of the government shall be
divided among three distinct branches, the
legislative, executive, and judicial, No person
or persons helonging to or constituting one
branch ehall exercise any of the powers
properly belonging to eithor of the others,
except as  expressly provided in this
Constitution. :

The defendant Attorney General also has the right
to defend a clearly unconstitutional law in court as they
recontly did in Siate v. Hemenway, 289 N.J. 111, 216
A.3d. 118 (2019) where they lost in the New Jersey
Supreme Court, or asg they did in the past in State v,
Breakiron, 108 N.J. 591, 522 A.2d 199 (1987) where they
won in the New Jersey Supreme Court but later lost in
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Federal Court. -See-Humanik 0. Beyer, 871 F.2d 432 (3d.
Cir.}), cert denied 493 U.S. 812 (1989), After loging in
Court, the Court Oxder governs, the Legislature may
voluntarily pass corrective legislation, or the Legislature
may propose a state Constitutional Amendment to the
people to vote on. See Save Our Shore District, SUPra.

B. The AOC Directive #19-19 l¢ Not
Substantive Law That May Supplant A

Statute
Similarly, the AOC Directive #19-19 iz not
substantive law that may supplant a statute. Like the
Federal Courts, the New Jersey Courts are prohibited
from issuing advisory opinions® and may only issue a
judgment or order in the context of a case or controversy.

8 An “advisory opinion” is a nonbinding statement by a cour or
an administrator interpreting the law on a matter submitted for that
purpose. See Black's Law Dictionary 1119 (Tth ed. 1999). The
issuance of advisory opinions by Federal Courts has always been
prohibited because such maiters do not meet the "case ox controversy"
requirements contained in United Statss Constitution’s Article ITI,
§2, el.1, See Hayburn's Case, 2 U.8,_(2 Dall) 409, (1792); Mushrai v.
United States, 219 U.8. 846 (1911); Massachuseils v. Environmental
Protection, Agency, 549 U.S 497 (2007). Similarly regarding the
prohibition against New Jersey State Couris issuing adviscry
opinions, notwithstanding the absence of a case or controversy
standard in the New dorgoy State Constitution (1947) iteelf it has
long been clearly established hornbook law that State of New Jeraty
Courts may “... not render advisory opinions or function in the
absatract...” and that an actual case and controversy is required befors
the State Court may act. Crescent Park Tenants Associction v. Realty
Equities Corporation, 68 N.J. 98, 107, 276 A.2d 438(1L971Y; see also In
re:  Advisory Opindon by the Office of the Aitorney General,
Depariment of Law and Public Safety, 392 N.JSuper. 6577, 921 A.2d
1159 (App. Div, 2007) (same).
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In Winberry v, Salabury, 5 N.J. 940,74 A:24 406 (1050) it
wag reaffirmed that the Supreme Court has State
Congtitutional Authority to make procedural rules for the
practice and procedure in the State Suporior Couxts, and
which Court Rules are in a sensé treated as “laws®. But
clearly the State Couwrt has no authority to make
substantive law, or overrule a statute, by unilateral
memo, as such is prohibited by Article III of the New
Jersey State Constitution and the Separation of Powers
Doctrine. '

C.  The Rule In Stevens: Relying Upon
Discretion of Public Officials Is Not A
Bagis To Allow An Unconstitutional

Statute to Stand
Graco cites the Court to the following passage from
ity decision in United States v. Stevens, 659 U.S. 460
(2010) which summarily rejected this identical “Memo Fix
/ Trust Us With Discretion” argumont in a very similar
set of circumstances, and which holding should be
dispositive here causing this Court to reject the State’s
Memo Fix argument; ‘ '

Not to worry, the Govermment says: The
Executive Branch construes §48 to reach
only “extreme” cruelty, Brief for United
States 8, and it “neither has brought nor will
bring a prosecution for anything leas,” Reply
Brief 6-7. The Govetnment bits this theme
hard, invoking its prosecutorial discretion
several times. Hee id., at 6-7, 10, and n. 6,
19, 22. But the First Amendment protects
againgt the Government; it does not leave us
at the mercy of noblesse oblige. [Footnote
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Omitted] We _would not ‘wphold an
unconstituiional statute merely because the

Government promised to uge it responsibly,

Cf. Whitman*.v. American  Trucking
Associations, Inc., 531 U.8, 457, 473 (2001).

{(Emphasis added) [United States V. Stevens,

550 U.S. at 479].

To the same effect is the Supreme Court's holding
in MeDonnell v. United States, 579 U.S, 550, 576 (2016)
(noting that “we cannot construe a criminal statute on the
assumption that the Government will ‘use it responsibly™,
quoting United States v. Stevens, 559 U.S. 460, 480
(2010)) and Lewis v, Alexander, 685 I.3d 825, 341 (3d Cir.
2012) (“[T]o the extent the agency is pleading for a chance
to interpret the statute more leniently than the statute’s
text might suggest, we question whether we can credit
such an interpretation™,

Therefors, aside from the fact that there 18 no such
thing as a lawful “Mermo Fix” bocauas of Article TII of the
Noew Jersey State Constitution and the Separation of
Powers Doctrine, even if there were this Court has made
clear that it will not uphold an wnconstitutional statute
merely becauge the Government promises to, in their
ostensible dlscretmn, use it responsibly, That 18 exactly
what i8 occurring here in this case. And it must be
gtopped. ~
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CONCLUSION
For the faregoing reason, this Court should grant
the petition for cextiorari,

Respectfully submitted,

8/ Albert J, Rescinio
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 APPENDIX A: '
Order Granting Rehearing, Second Superseding
Opinion, and Judgment for the Third Circuit, Greco
0. Bruck ot al, No: 21-1086 (May 18, 2022)

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 21-1035

DAVID M. GRECO,
Appellant

V.

ANDREW J, BRUCK, New Jersey Attorney General, et al

(D.N.J. No. 8-19-¢v-19145)

.—.,_._....._.___",_

SUR PETITTION FOR PANEL REHEARING

Present: CHARGARES, Chief Judge, McKER, AMBRO,
JORDAN, HARDIMAN, GREENAWAY, JR., SHWARTZ,
KRAUSE, RESTREPO, BIBAS, PORTER, MATEY and
PHIPPS, Circuit Judges. .
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The petition for rehearing filed by Appellant in the above-
entitled case having been submitted to the jutdges who
participated in the decision of this Court, it is hereby

o [Paée 2]

ORDERED that the petition for rehearing by the panel is
granted. The Clerk is directed to filed the amended
opinion and judgment contemporaneoualy with this order.

BY THE COURT,

S! Peter J. Phipps
Cireuit Judge
Date: May 13, 2022
cc:  Albert J. Rescinio, Baq.
Bryan H. Lucas, Esq.
Robert J. McGuire, Esqg.
Alec Schierenbeck, Esq.
Howard L. Goldberg, Heq.
Kerri E. Chewining, Esq.
Daniel J. DeFiglio, Faq.
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NOT PRECEDENTIAL

UNITED STATES GOURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 21-1086

DAVID M. GRECO,
Appellant

V.

ANDREW J. BRUCK, New Jersey Attorney General, et al

On Appeal from the United States District Court;
Fir the Digtrict of Nevw J ersey
(D.C. Civ. No. 8-19-cv-19145
Diatruct judge: Honorable Brian R. Martinotti

Bubmitted Pursuant to Third Civeuit L.AR. 34.1(a)
October 29, 2021

Before: GREENAWAY, JR., KRAUSE, AND PHIPPS,
Circuit Judges,

(Filed: May 13. 2022)
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OPINION*

Phipps, Circuit Judge,

This case involves an instance when, under
Younger v. Harris, 401 U.8. 87 (1971), a foderal court
must refrain from hearing a case properly within its
limjted jurisdiction. David Greco filed this suit in foderal
court during the pendency of a concurrent state-court civil
enforcement action initiated by a New Jersey law
enforcement agency, The District Court determined that
the state-court proceedings satisly the criteria for Younger
abstention and dismiss this foderal case on that basis, We
will affirm that order for the reasons below,

I

The state-court proceedings relevant to this case
arose under New Jersey’a red-flag law, the Extremoc Risk
Protective Order Act of 2018. That law, the ERPO Act,
took effect on September 1, 2019, and it authorizes certain
persons, including law enforcement officers, to seek a
court order and a search warrant to temporarily removo
lawfully owned firearms from persona who pose an
immediate and present danger to others, See N.d. Stat.
Ann, §§2C:58-28, 26; see alzo 2018 N.J. Sess. Serv. Ch. 35
§17 (Wost) (setting the effective date for the Act and
permitting “the Attorney General and the Administrative



Director of the Courts [to] take any anticipatory action as
shall be ' T

*This disposition i not an opinion of the full Coust and pursvant to
L.O.P. 5,7 does not constitute binding precedent. '
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necessary to effectuation the purposes of this act”). After
investigating David Greco for séveral months beforehand,
on September &, 20189, the New Jersey Office of Homeland
Security and Preparedness, known as ‘OHSP, sought a
temporary order against Greco under the KRPO Act. In
ita petition to a state court in Camden County, OHSP
provided several reasons for ite request. Greco had
displayed a pattern of antiemetic social media activity; he
contacted the Pittsburgh synagogue shooterbefore the
mass shooting in October 2018; he believed that “force or
violence is necessary to realign society”; that Jews are
raping otr women and childven” Petition for Temp.
Extreme Risk Protective Ord, (App. 114). On those facts,
OHSP argued that Greco posed “an immediate and
present danger” to others by owning or possessing
firearms, Id. :
The next day, the New Jorsey State Court. held an
ox parte bearing and granted the petition. The cours
determined that Greeo posed an immediate and present
danger, aud it then issue the temporary order and a ‘no
knock’ search warrant for a handgun, a rifle, and “any
other upregistersd weapons, ammunition, and/or
shotgung” at Greco’s yesidence, Temp. Bxtreme Risk
Protective Ord. (App. 120). Later that day, local law -
enforcoment officers executed the search warrant and
temporarily seized Grecv's New Jorsay Firearms
Purchager ID Card, rifle, and ammunition for that vifle.



That seizure has not exactly been temporary -
OHSP  still has possession  of Gireco’s  rifle and
ammunition. But through a series of uncontosted state-
court procedural rulings, Greco has contributed to the
continued operation of the temporary ordor. The
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ERPO Act provides an oxpedited precess for converting a
temporary order into a final order: the state couwrt must
hold a hearing that a respondent has a right to attend,
and the court must find that the respondent poses a
significant danger to others by owning or possession
firearms, See N.J. Stat, Ann. §2C:58-24. In Greco’s case,
the state court schoduled such a hearing five days later,
but it was rescheduled multiple times, and it remains
pending. Thus, without being formally converted fo a
final order, that temporary order has remained in effoct
until the present.

On October 21, 2018, whils those state-court
proceedings wore pending, Gweco #iled this suit to
challenge the congtitutionality of the BERPO Act. He
argued that the ERPO Act violated the Firgt, Sscond,
Fourth, and Fourteenth Amendments, and he sought a
preliminary injunction o prevent its enforcoment — not
Just as applied to him, but as a putative clasgs of persons.
A8 a civil action arising under the Conatitution, Greco’s
suit presented a foderal question within the District
Court’s subject matter jurisdiction. See 283 U.8.C, §1331.
The District Couwrt denmied Greco’s motions for a
preliminary injunction and class cerbification, and it later
diemissed the entire action without prejudice on Younger
abstention grounds.
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That dismissal constitutes a final appealable order,
See Liu v. Comm’n on Adult Ent. Hstoblishments, 369
F.8d 319, 328 (8d Cir. 2004) (holding that “a district
court's  Younger abstention order constitutes a final
appealable order under 28 U.B.C, §1291 because . . , the
effect of such an order is surrender jurisdiction of the
foderal action to

IPage 5]
a state court”). By timely appeal and that order, Greco
invoked this Court’s appellate jurisdiction. See 28 U.8.C.
§1291,

In reviewing de novo the District Court's analysis of
the legal slements of Younger abstention, see PDXN, Ine.
v. Comm'r N.J. Dept of Lab & Workforce Dev., 978 F.8d
871, 881 nl1l (384 Cir. 2020), we will affirm, and that
obviates the need to evaluate Grece’s challenges to the
orders denying his preliminary injunction and class
certification motions,

It

Younger abstention presents one of the limifed
exceptions to a federal court's “virtually unflagging
obligation” to hear and decide cases within the scope of its
jurisdiction,  Colo. River Waier Conservation Dist. v.
United States, 424 U8, 800, 817 (1976); see olso New
Orlecing Pub. Serv,, Ine. v, Council of New Orleans
(NOPSI), 491 U.8. 350, 368 (1989). The doctrine prevents
federal courts from hearing cases related to certain
ongoing state-court proceedings. See Sprint Comme'ns,
Ine JJacobs, 571 U.S. 69, 72 (2018) (“Younger exemplifies
ong claps of cases in which foderal-court abstention is
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required ....” (emphasis added); PDX, 978 F.3d al 881
n.1l, But in so doing, Younger abstontion effectuates
principles of foderalism and comity by regpecting
concurrent state-court proceedings. See Huffman uv.
Pursue, Lid., 420 U.S. 592, 606 (1976) (“Younger turned
on considerations of comity and federalism peculiar to the
fact that state proceedings were pending[.]” (alteration
added)); Younger, 401 U.8, at 44 Guetifying the doctrine
based on “sensitivity to the legitimate interests of both
State and
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National Governments”); PDX, 978 F.3d af 899
(oxplaining that Younger abstention serves a dual
purpose: (i) it promotes comity by resiricting federal
court interference with ongoing state judicial proceedings
in, and (i) it restrains equity jurisdiction “when state
courts provide adequate legal remedies for constitutional
claims and there is no risk of irreparable bharm®).

The Younger abstention analysis proceeds in two
soquential stages. The first examines whoether the
underlying state-court litigation falls within one .of thres
specific categories of cases. See Spring, 571 U.S. at 78
(identifying three categorios of cages that may qualify for
Younger abstentiony, ACRA Turf Club, LI.C v. Zanzuccks,
748 F.3d 127, 138 (8d Cir. 2014). The socond examines
throe additional factors — often referred to as the
Middlesex factors.  See Sprint, 571 U.S. at 81-82
(discussing the factors from Middlesex Cnty, Ethics
Comm. v, Garden State Bar Ass'n, 467 U.8. 428, 432
(1982)).

A, Quagi-Criminal Civil Enforcement Proceedings
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One category of cases that may justify Younger =
abstention consist of quasi-criminal state  civil
enforcement . proceedings. See Sprint, 571 U.8. at 79;
PDX, 978 F.3d at 882, To determine whether a civil
enforcement proceeding is quasi-criminal, this Circuit
makes three inquiries: (1) whether the action was
commenced by a state in its sovereign capacity; (ii)
whether the action sought to sanction the federal plaintiff
- for a wrongful act; and ({ii) whether the state court action
has other similarities with criminal actions, including
whether the state-court could have pursued enforcement
proceedings through a parallel criminal statuts, See PDX,
978 I.8d at 882-883 (citing ACRA, 748 F.3d at 138).

[Page 7]

Under that analysis, the state-court proceeding
here is quasi-criminal. For the first inquiry, the state-
court proceeding was initiated by a state law enforcement
agency, OHSP, The second inquiry similarly indicates
that the state court proceeding was quasi-criminal
because, through that litigation, OSHP so to temporarily
seize COreco’s firearms as a sanction for posting an
immediate and present danger to others. See ACRA, 748
F.3d at 140 (citing Sprint, 571 U.S. at 79), Finally, under
the third inquiry, although Now Jersey does not identify
an alternative criminal enforcement mechanism, the state
court civil action has two other similarities with criminal
proceedings: it resulted from a law-enforcement
investigation, and it issued a ‘no knock’ ssarch warrant
rather than a subpoena or some other traditional means
of civil discovery,

B. The Middlesex Factors.
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The second .stage of the Younger abstention
analysis examines the three Middlesex factors. Those
factors ask whether (i) there is an cngoing state judicial
proceeding (if) that-implicates important state interests
and (iii} provides an adequate opportunity to raise
constitutional challenges.  Sprint, 571 U.8. at 81-82
(discussing the Middlesex factors), Each is satisfied hore.

Firgt, the state-court proceeding is ongoing and
judicial in nature. To be ongoing for purposes of Younger
abstention, a state proceeding must have been, pending -
even if it were stayed - when the federal complaint was
filed. See PDX, 978 F.8d at 885. Here, the state-court
action began with the temporary order petition on
September 5, 2019, and, through a series of states, has
beon ongoing ever since, Graco filed his foderal complaint

[Page 8]

on Qctober 21, 2019, during the pendency of the state-
court proceeding, which is indisputably “judicial in
nature.” NOPSI, 491 U.8. at 370; see olso Gonzalez v,
Waterfront Comm'n of N.Y. Harbor, 755 F.3d 176, 183 (Bd.
Cir, 2014),

Second, the state-court proceedings “implicate an
important state interest.” PDX, 978 F.3d at 885. The
BRPO Act seeks to pretect New Jersey residents from
porsong posing “an immediate and present danger.” N.J.
Stat. Ann. §2C:58-28(e), That is an important stafe
intorest, See Drake v. Filko, 724 I,8d 426, 487 (3d Cir.
2013) (‘New Jorsey has, undoubtedly, a significant,
substantial and important interest in protecting its
citizens safety.”).

Third, the state court proceedings offer Greco an
“adequate opportunity .. to vraise constitutional
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challenges.” Middlesex, 457 U8, at 432. Greco bears the
burden of showing the that state procedural law barred
presentation of [his] claims.” Penzeil Co. v, Texaco, Ine.,
481 U.8. 1, 14 (1987) (quoting Meare v. Sims, 442 U.S.
415, 432. (1979)).  Although &n indefinite stay of
proceedings after a ‘temporary’ seizure of firearms could -
under other circumstances - operate ag a procedural bar
to the presentation of constitutionsl claims, Greco does
not make that showing here. Nor does anything in the
- ERPO Act prevent Greco from raising constitutional
challenges. To the contrary, the ERPO Act provides for a
hearing before the issuance of a. final order, gee N.J, Stat.
Ann. §§2C:58-24(2), a right to petition to terminate a final
order at any time, see id. §2C:58-26, and a right to appeal
a final order within 45 days, see N.J. Ct. R. 2:2-8()(1),
2:4-1{a).

[Page 9]
C. The Necesgity of Abstention is Not Overcome Hers

For these reasons, the state-court proceeding 18 a
quasi-criminal civil enforcerment action that mests the
Middlesex factors. That satisfies both gtages of the
Younger abstention analysis, and therafore the District
Court correctly dismissed thig case on that basis. See
Sprint, 571 U.8. at 72; PDX, 978 F.54 at 882-82.

Nothing about this ruling prevents Creco from
purguing his constitutional challenges in state court. To
the contrary, if he could not brieg his claims in state
court, than Younger abstention would be inappropriate,1

1 The slate-court proceedings offer CGreco an “adequate
opportunity ... To xaise constifutional challenges” Middleses,
467 1.8, at 432, Greco bears the burden of showing “ ‘ that gtate
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procedural faw barred presentation offhis] claims” * " Penzoil,
481 U.S. at 14 (quoting. Moore, 442 1.8, at 432), Although an
indofinite stay of proceedings aftor a ‘temporary’ seizure of
firearms could . under other circumstances- operate e a
procedural bar to the presentation of constitutiomal dlaims,
Greco does not make that showing here, Cf. Gibson v. Berryhill,
411 U.B. 664, B77-79 (1979) (affieming the district courts:
decigion not to abstain because the state tribunal was _
congtitutionally disqualified to adjudicate the dispute due o
bias). Nor does anything in the BRPO Act prevent Graco from
raiging constitutional ‘challenges. To the contrary, the ERPO
Act provides for a hearing before the issuance of a final order,
see N.J, Stat, Ann, 20:68.-24(a), a right to petition to terminate a
final order at any time, see id, 20:58-25, and a right to appeal a
final order within 46 days, see N.J. Ct. R, 2:2-3(a)(1), 2:4-1(a).
Greco thercfore does not digpute that he has the ability to
pursue his constitutional ehallenges in state court.

See Moore, 442 U.S, at 425-26 (explaining that abstention
is inappropriate if “state law clearly bars the interposition
of the constitutional claims”); Gibson v. Berryhill, 411
(1.8, 564, 577-79 (1978) (affirming district court’s decision
not to abstain because the siate tribunal was
constitutionally disgualified to adjudicate the dispute due
to bias), Rather than dispute’s ability to

[Page 10]

pursue his constitutional challenges in state court, Grees
raiges to other challenges to younger abstention. Neither
sueconds,

Gireco first contends that the District Court violated
law-of-the-cage principles by abstaining under Younger
after it had ruled on his preliminary imjunction and class
certification motions, But law-of-the-case principles apply
only “when a court decides upon a rule of law.” ACLU v.
Mukasey, 534 F.3d 181, 187 (3d Cir. 2008) {emphagis
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added) (quoting .Christianson v. Colt Indus. Operoting
Corp., 486 U.8. 800, 816 (1988)).- And in denying Greco’s
preliminary injunction and class certification motions, the
District Court did not address Younger. Such silence was
not a decision that the District Court was later bound to
follow.

Greco next argues that Younger abstention was
improper because he brings a facial challenge to the
ERPO Act under the Fourth Amendment. Although some
“extraordinary circumstances’ may permit a foderal cowrt
to enjoin an ongoing state proceeding, that Hmited
exception to Younger abstention does not include facial
challenges to the constitutionality of a state law.
Younger, 401 U.B. at 53-84. A facial constitutional
challenges requires establishing “that no set of
circumstances exists under which the [law] would be
valid” United States v. Salerno, 481 U.S. 789, 745 (1987).
Buch a challenge that is not present and oxtraordinary
circumstance in the context of Younger abstention: state
courts can identify and enjoin state laws that have no
lawful application under the federal constitution. See
Huffman, 420 U.8. at 610-11 (rejecting an

[Page 11]

argument in offect “urging [the Court] two Basie rule on
the assumpiion that state judges will not he faithful to
their constitutional respongibilities”).

hR

Because tho concurrent state-court proceedings of
satisly the requirements for Younger abstention, we will
affirm the order of the Digtrict Court.
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JUDGMENT

This canse came to be considered on the record on
appeal from the United States District Court for the
District of New Jersey and was submitted on October 29,
2021, On consideration whereof, it is no heraby

ORDERED and ADJUDGED by this Court that the
judgment of the United States District Court.for the
District of New Jersey entered on December 13, 2020, be
and the same is hereby AFFIRMED.

Costs will be taxes against Appellant. All of the
above in accordance with the Opinion of this Coust.

ATTEST;

g/ Patricia 8. Dodgzuweit
Clerk

Dated: May .18, 2022
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Before: ' GREENAWAY, JR,, KRAUSE, AND PHIPPS,
Circutt Judges,

(Filed: November 12, 2021)

[Page 2]

" OPINION®

Phipps, Cireuit Judge.

This case involves an instance whon, under
Younger v. Harris, 401 U8, 37 (1971), a federal court
must refrain from hearing a case properly within its
limited jurisdiction. David Greco filed this suit in federal
court during the pendency of a concurrent state-court civil
enforcoment action initiated by a New Jorsey law
enforcoment agency, The District Court determined that
the atate-court proceedings satisfy the criteria for Younger
abstention and dismiss this federal case on that basis, We
will afficm that order for the reasons below,

L

The state-court proceedings relevant to this case
arose under New Jorsey’s red-flag law, the Extreme Risk
Protective Order Act of 2018. That law, the ERPO Act,
took effect on September 1, 2019, and it authorizes certain.
persons, including law enforcement officers, to seck a
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court order and a search warrant to temporarily remove
lawfully owned firearms from persons who pose an
immediate and present danger to others. See N.J. Stat.
Ann. §§2C:68-23, 26; see also 2018 N.J, Sess. Serv. Ch. 35
§17 (West) (setting the effective date for the Act and
permitting “the Attorney General and the Administeative
Dixector of the Courts [to] take any anticipatory action ag
shall be

*This disposition ig not an opinion of the full Court and
pursuant to LO.P. 5.7 does not constitute binding
procedent.

[Page 3]

necessary to effectuation the purposes of this act”). After
investigating David Greco for several months beforehand,
on September b, 2019, the New Jersey Office of Homeland
Security and Preparedness, known as ‘OHSP, sought a
temporary order against Greco under the ERPO Act. In
its petition fo a state court in Camden County, OHSP
provided soveral reasons for its reguest. Greco had
displayed a pattern of antiemetic social media activity; he
contacted the Pittsburgh synagogue shooter before the
mass shooting in October 2018; he belioved that “force or
violence is necessary to realign society”; that Jews are
raping our women and children.” Petition for Temp.
ixtreme Risk Protective Oxd. (App. 114). On those facts,
OHSP argued that CGreco posed “an immediate and
present danger” to others by owning or possessing
firearms., Id,

‘The next day, the New Jersoy Siate Court held an
ox parte hearing and granted the petition. The couri
determined that Greco posed an immediate and present
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dangez, and it thexn issue the temporary order and a ‘no
knock’ search warranf for a handgun, a rifle, and “any
other unregistered weapons;, ammunition, and/or
shotgung” at Groco's residence. Toemp. Nxtreme Risk
Protective Ord, (App. 120). Later that day, local law
enforcement officers executed the search warrant and
ternporarily seized Greco's New Jersey Pirearms
Purchaser ID CQard, rifle, and ammunition for that rifle.
That seizure has not exactly been temporary —
OHSP  still has possession of Creco’s rifle and
ammunition, But through a series of uncontested state-
court procedural rulings, Greco has contributed to the
continued operation of the temporary order. The

[Page 4]

ERPO Act provides dn expedited process for converting a
temporary order into a final order: the state court must
hold a hearing that a respondent has a right to attend,
and the court must find that the rvespondent poses a
significant danger to others by owning or possession
firearms. See N.J. Stat. Ann. §20:68-24. In Greco’s case,
the state court schedualed such a hearing five days later,
but it was rescheduled muliiple times, and it remains
pending, Thus, without being formally converted to a
final order, that temporary order has remained in effect
until the present, ,

On October 21, 2019, while those state-court
procesdings were pending, Greco filed this seuit o
challenge the constitutionality of the BRPO Act. He
argued that the ERPO Act violated the First, Second,
Fourth, and Fourteenth Amendments, and he sought a
preliminary injunction to prevent its enforcement - not
just as applied to him, but a8 a putative class of persons,
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As a civil action arising under the Constitution, Greco’s
suit presented a federal yuestion within the Distriot
Court’s subject matter jurisdiction. See.28 U.8.C. §1331.
The District Court denied Greco’s mations for a
preliminaxy injunction and class cevtification, and it latex
dismissed the entire action without prejudice on Ymmger
abstention grounds. ‘

That dismissal constitutes a final appealable order.
See Liv v. Comm'n on Adult Ent, Estoblishments, 869
F.3d 319, 826 (3d Cir. 2004) (holding that “a district
court’s Younger abstention order conalitutes a final
appealable order under 28 U.S.C, §1291 becauss . . . the
effoct of such an order is surrender jurisdiction of the
federal action to

[Page &)

a state court”). By timely appeal and that order, Greco
invoked this Court's appellate jurisdiction. See 28 U.8.C.
§1291. -

In reviewing de nove the District Court’s analysis of
the legal elements of Younger abstontion, see PDXN, Inc.
v. Comm’r N.J. Dep't of Lab & Workforce Dev., 978 F.8d
871, 881 n.11 (3d Cir. 2020), we will affirm, and that
obviates the need to evaluate Creco’s challenges to the
orders denying his preliminary injunction and clase
ceriification motions,

IL

Younger abstention presents one of the limited
axcapuons to a federal court’s “virtually unflapging
obligation” to hear and decide cases within the scope of ite
jurisdiction.  Colo. River Water Conservation Dist. v.
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" United States, 424 U.8. 800, 817 (1‘976), see also Now

Orleans Pub,” Serv,, Ine. v. Council of New Orleans
(NOPSD), 491 1.8. 850, 368. (1989), The doctrine prevents
foderal courts from hearing cases related to cortain
ongoing state-court proceedings. Sezn Sprmﬁ Comme’ns,
Ine Jacobs, BT1 U.S, 69, 72 (2013) (‘Younger exempllﬁes
one class of cases in which federal-court abstention is
required ...."” (emphasiz added); PDX, 978 F.8d at 881
n.1l. But in so doing, Younger abstention effoctuates
principles of federalism and comity by respecting
concurrent state-court proceedings. See Huffman v
Pursue, Ltd., 420 U.B. 592, 606 (1975) (“Younger turned
on congiderations of comity and federalism peculiar to the
fact that state proceedings were pending[.]” (alteration
added)); Younger, 401 U.S. at 44 (justifying the doctrine
based on “sensitivity to the legitimate interests of both
State and

[Page 6]

National Governments”); PDX, 978 F.8d at 882
(explaining that Younger abstention sorves a dual
purpose: (i) it promotes comity by restricting federal
court interference with ongoing state judicial proceedings
in, and (i} it restraing equity jurisdiction “when state
courts provide adequate legal remedies for constitutional
claims and there is no risk of irreparable harm”), -

The Younger abstention analysis proceeds in two
sequential stages. The firsl examines whether the
underlying state-court litigation falls within one of three
specific categories of cases, See Sprint, 571 U.8. at 78
(identifying three categories of cases that may qualify for
Younger abstention); ACRA Turf Club, LLC v, Zanzuccki,
748 F.5d 127, 138 (3d Cir, 2014). The second examines
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three additional factors ~ often referred to as the
Middlesex factors, See- Sprint, 571 TU.8. at 81-82
(discussing the factors from Middlesex Cniy. FEthics
Comm. v. Garden State Bar Ass'n, 457 U.8, 428, 432
(1982)). o
A, Quasi-Criminal Civil Enforcement Proceedings

One category of cases that may justify Younger
abstention coneist of quasi-criminal state civil
enforcement proceedings. See Sprint, 571 U.S. at 79
PDX, 978 F.3d at 882. To determine whether a civil
enforcement proceeding is quasi-criminal, this Cireuit
makes three inguiries: (i) whethor the action was
commenced by a sfate in its sovereign capacity; (i)
whether the action sought to sanction the foderal plaintiff
for a wrongful act; and (iii} whether the state court action
has other similaritivs with eriminal actions, including
whether the state-court could have pursued enforcement
proceedings through a parallel criminal statute. See PDX,
978 F.3d at 882-888 {citing ACRA, 748 F.3d at 138).

[Page T}

Under that analysis, the state-court proceeding
here is quasi-criminal. For the first inquiry, the state-
court proceeding was initiated by a state law enforcement
agency, OHSP. The second inquiry similarly indicates
that the state court proceeding was quasi-criminal
because, through that litigation, OSHP so to temporarily
poize (ireco’s firearms as a sanction for posting an
immediate and present danger to others, See ACRA, 748
IF.3d at 140 (citing Sprint, 671 U.S. at 79). Finally, under
the third inquiry, although New Jersey doos not identify
an alternative criminal enforcement mechanism, the state
court civil action hag two other similarities with eriminal
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proceedings: it resulted from a. law-onforcement
investigation, and it issued a ‘no knock’ search warrant
rather than a subpoona or some other traditional means
of civil discovery, ‘ :

B.  The Middlesex Factors.

The second stage of the Younger abstention .
analysis examines the three Middlesex factors. Thoss
factors ask whether (i) there is an ongoing state judieial
proceeding (i) that implicates important state interests
and (iii) provides an adequate opportunity to raise
constitutional challenges, Sprint, 571 U.8. at 81-82
(discussing the Middlesex factors), Hach is satisfied here,

First, the state-court proceeding is ongoing and
judicial in nature. To be ongoing for purposes of Younger
abstention, a sfate procesding must have been pending -
even if it were stayed - when the faderal complaint was
filed, See PDX, 978 F.8d at 885. Hore, the state-court
action began with the temporary order petition on
September 6, 2019, and, through a series of gtates, has
been ongoing ever since. Greco filed his federal complaint

[Page 8]

on Ociober 21, 2019, during the pendency of the state-
court proceeding, which is indisputably “judicial in.
nature,” NOPSI, 491 U.8. at 370; see also Gonzalez v,
Waterfront Comm’n of N.Y. Harbor, 755 F.3d 176, 183 (84
Cir. 2014).

Second, the state-court proceedings “implicate an
important state interest,” PDX, 978 F.3d at 885. The
KRPO Act seeks to protoct New Jorsey residents from
persons poging “an immediate and prosent, danger.” N.J,
Stat. Ann, §2C:58-23(e). 'That is an important state
interest. 8eo Drake v. Filko, 724 F.8d 428, 437 (3d Cir.
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2018) (‘New dJersey has, -undoubtedly, a significant,
-substantial and important interest in. protecting its
citizens’ safety,”,

Third; the state court proceedings offer Greco an
“adequate opportunity ... to raise constitutional
challenges.” Middlesex, 457 U.8. at 432. Greco bears the
burden of showing the that state procedural law barred
presentation of [his] claims.” Penzoil Co. v, Texaco, Inc.,
481 U.S. 1, 14 (1987) (quoting Moore v. Sims, 442 U,S,
416, 432 (1979)).  Although an indefinite stay of
proceedings after a ‘temporary’ seizure of firearms could -
under other circumstances - operate as a procedural bar
to the presentation of constitutional claims, Greco does
not make that showing here. Nor does anything in the
ERPO Act prevent Creco from raiging constitutional
challenges. To the contrary, the BRPO Act provides for a
hearing before the issuance of a final order, see N.J. Stat.
Ann. §82C:68-24(a), a right to petition to terminate a final
order at any time, see id, §2C:58-25, and a right to appeal
a final order within 45 days, see N.J. Ot R. 2:2-3(a)(1),
2:4.1(a). '

[Page 9]
C.  The Necessity of Abstention is Not Overcome Here

For these reasons, the state-court proceeding is a
quasi-criminal civil enforcement action that meets the
Middlesex factors. That satisfies both stages of the
Younger abstention analysis, and therefore the District
Court correctly dismissed this case on that hasis. See
Sprint, 871 U.8, at 72; PDX, 978 F.3d at 882.82,

Nothing about this ruling prevents Greco from
‘pursuing his consiitutional challenges in state court, To
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the contrary, if he could not bring his claims in state
court, than Younger abstention would be inappropriate.
See Moore, 442 1.8, at 425-28 (explaining that abstention
is inappropriate if “state law clearly bars the interposition
of the constitutional claimg”); Gibson v. Berryhill, 411
U5, 564, 877-79 (1978) (affirming district court’s decigion
not to abstain becauge the state tribunal was
constitutionally disqualified to adjudieate the dispute due
to bias). Rather than dispute’s ability to pursue his
congtitutional challenges in state court, Ureco raises to
other challenges to younger abstention, Neither succeeda,
Greco first conitonds that the District Court violated
law-of-the-case principles by abstaining under Younger
after it had ruled on his preliminary injunction and class
certification motions. But law-of-the-case principles apply
only “when a court decides upon a rule of law.” ACLU v.
Mukasey, 534 F.3d 181, 187 (3d Qi 2008) (emphasis
added) (quoting Christianson v, Colt Indua. Operating
Corp., 486 U.8. 800, 816 (1988). And in denying Greco's
preliminary injunction and clags certification motions, the

[Page 10]

District Court did not address Younger. Such
silence was not a decigion that the Disirict Court waa
later bound to follow.

Greco next argues that Younger abstention was
impropor because he brings a facial challenge to the
ERPO Act under the Fourth Amendment, Although some
“extraordinary circumstances” may permit a federal court
to enjoin an ongoing state proceeding, that limited
exception to Younger abstention does ot include facial
challenges to the congtitutionality " of a state law.
Younger, 401 U.S. at 53-54. A facial constitutional



26

challenges requires establishing “that mno set of
circumstances exists under which the [law] would be
valid” United States v. Salerno, 481 U.8. 739, 745 (1987).
Such a challenge that is not present and extracrdinary
circumstance in the context of Younger abstention: state
courts can identify and enjoin state laws that have no
lawful application under the federal comstitution, See
Huffman, 420 U.8. at 610-11 (rejecting an argument in
effect “urging [the Court] two Basie rule on the
assumption that state judges will not be faithful to their
constitutional responsibilities”),

R
Bocause the concurrent state-court proceedings of

satisfy the requirements for Younger abstention, we will
affirm the order of the District Court.
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JUDGMENT |

This cause came to be considered on the record on
appeal from the United States District Court for the
District of New Jersey and was submitted on October 29,
2021, On consideration whereof, it is no herehy

ORDERED and ADJUDGED by this Cowrt that the
judgment of the United States Distriet Cowrt for the
District of New Jersey entered on December 13, 2020, be
and the same is hereby AFFIRMED.

Costs will be taxes against Appellant. AM of the
above in accordance with the Opinion of this Court.

ATTEST:
8/ Patricia 8. Dodszuweit
Clerk

Dated; November 12, 2021
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APPENDIX C: - ‘

Opinion and Order Granting Dismissal on Younger
Abstention grounds, United States District Court,
Digtrict of New Jersey, Greco v, Grewal, si al, No.
3:19-¢v-19146 (December 11, 2020)

NOT FOR PUBLICATION

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

DAVID M. GRECO, Case No. 8:19-¢cv-19145
(BRM) (TJB) '

Plaintiff,

V. OPINION

GURBIR 8. GREWAL, et al,,
Defendants.
MARTINOTTL DISTRICT JUDGE

Before the Court are three Motions: (1) Defendants
New Jersey Attorney General Gubir 8. Grewal (“Attorney
General Growal”), Jared M. Maples, and the New Jorsey
Office of Homeland Security and Preparedness (‘New
Jersey OHSP") (collectively, the “State Defendants”), and
the Camden County Prosecutor’s Office, Jill 8, Mayer, and
Nevan Soumails’ (collectively, the “County Defendants®)
Motion to Dismiss Plaintiffs Complaint under the
Younger [Footnote 1] doctrine pursuant to Federal Rule
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12(b)(1) and for failure to state a claim for which relief
could be granted pursuant to Ruls 12(b)(6) (ECT No, 66);
(2) Defendants Gloucestor Township Police Department,
Bernard John Dougherty, Nicholas C, Aumendo, Donald
B. Ganeky, William Danie] Rapp, and Brian Anthony
Turchi’s {(collectively, the “Township Defendants” and
with State and County Defendants, “Defondants”) Motion
to Diemiss for failare to state a claim for which relief
could be

1 Younger v, Harrig, 401 U.8, 87 (1971).
[Page 2]

granted pursuant to Rule 12(b)(6) [Footnote 2] ECF
No. 66); and (3) Plaintiff David M. Greco's {"Plaintiff")
Cross Motion for Partial Summary Judgment Pursuant to
Federal Rule of Civil Procedure 56, (ECF No. 69.) Plaintiff
opposes both of Defendants’ Motions. (ECF No, 69.) The
State and County Defondants filed a Reply (ECF No. 75},
as did the Township Defendapts (ECF No. 78).. Having
roviewed all of the filings submitted in connection with
the Motions and having declined to hear oral argument
pursuant to Federal Rule of Civil Procedure 78(b), for the
reasons set forth below and for good cause shown,
Defondants’ Motions to Dismiss are GRANTED and
Plaintiffa Cross Motion for Partial Summary Judgment ig
DENIED.

I. FACTUAL AND PROCEDURAL,
BACKGROUND [Footnote 3]

Plaintiff filed a three-count clasg action. Complaing
in this Court on Octobor 21, 2019, challenging the
constitutionality of the Extremo Rigk Protection Ovder
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(“EPRO™ Act, alloging a cause of action pursuant to 42
U.8.C. § 1983 for violations of the First, Second, Fourth,
and Fourteenth Amendments, and moving for preliminary
injunctive relief, (See generally ECF No. 1.) On November
B, 2019, the State and County Defendants jeintly opposed
Plaintiff's motion. (ECF No. 32.) On the same day, the
Township Defendants filed correspondence joining and
adopting the legal arguments advanced by State and
County Defendants but declining to provide any
additional briefing of their own, (RCF No. 83.) The Court
heard oral argument on the Mbtion on November 20,
2019. (KCF No. 39.) Per the Court’s Order (ECEF No, 51),
the parties submitied

e

2 The Township Defendants clarify in their brief that they
“ropeat and incorporate the legal avgument set forth in Point 1 of the
State Defendants’ brief as if set forth more fully herein and
rospactfully request this Court abstain from considering this case.”
(BCF No. 68-1 at 7 n.8)

8 The underlying facts are set forth at length in this Courl’s
February 21, 2020 Opinion (ECF No. 57) and ity September 29, 2020
Opinion (ECF No, 84). Tn the interest of judicial economy, the Couxt
refers the parties to those opinione for a full recitation of the factusl
background of this dispute, as well as ite procedural history,

[Page 3]

supplemental briefs on the issue of standing. (ECF Noa.
52, 68, 55.) On February 21, 2020, the Court denied
Plaintiffs Motion for Preliminary Injunction. (ECF No.
57,) Plaintiff then filed a Second Motion for Class
Certification on February 24, 2020 (ECF No. 59), which
the Court denied on September 29, 2020. (ECF No. 84.)
On May 11, 2020, the Township Defendants filed a
Motion to Dismiss Greco's Complaint. (ECF No. 66.) Also
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on May 11, 2020, the State and County Defondants filed a
Motion to Dismiss Greco’s Complaint. (ECF No. 656.) On -
June 1, 2020, Plaintiff filed a Cross Motion for Partial
Summary Judgment. (ECF No. 69.) The State and County
Defendants filed their Reply on July 6, 2020. (ECF No; -
758.) On July 7, 2020, the Township Defendants filed their
Reply. (CF No. 78.) [Footnote 4]

II. LEGAL STANDARD

The Defondants move to dismiss Grecos complaint
for lack of subject-matter jurisdiction under Federal Rule
of Civil Procoedure 12(b)(1) and for failure to state a claim
under Rule 12(b}6). “When a motion under Rule 12 is
based on more than one ground, the court should congider
the 12(b)(1) challenge first because if it must dismiss the
complaint for lack of subject matter jurisdiction, all other
defenses and objections become moot.” Dickerson v. Bank
of Am., N.A., No. CIV, 12-03922 RBK, 2013 WL 11634883,
at *1 (D.N.J, Mar. 19, 2013) (citing In re Corestates Trust
Fee Litig., 887 F. Supp. 104, 105 (E.D. Pa. 1998)). Because
. the Court finds that Younger abstention applies and
requives dismissal, it will not recite the Rule 12(b)(6)
standard or the Rule 56 summary judgment standard.

4 On December 10, the Court received an email sent directly
from Girece. This email was forwardsd to Greco's attorney. However,
the Court will not consider any part of the email sinee it is an
unauthorized ex parte communication. 28 C.F.R. § 76.18(1) (“No party
or atborney representing a party shall communicate in any instance
with the Judge on any matter at issue in a case, unless notice and
opportunity has been afforded for the other party to participate,”),

[Page 4]
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In considering dismissal for lack of subject-matter
jurisdiction, a district court’s focus is not on whether the
factual allegations entitle a plaintiff to relief but rather on -
whether the court has jurisdiction to hear the claim and
grant relief. Maertin v. Armstrong World Industries, Inc.,
241 F, Supp. 2d 484 (D.N.J. 2002),

“A challenge to subject matter jurisdiction under
Rule 12(b)(1) may be either a facial or a factual attack.”
Davis, 824 F.8d at 346, A facial attack “challenges the
subject matter jurisdiction without disputing the facte
alleged in the complaint, and it requires the court to
‘consider the allegations of the complaint as true”” Id.
{citing Petruska v. Gannon Univ., 462 F.8d 294, 302 n.3
(3d Cir, 2006)). A factual attack, on the other hand,
“attacke the factual allegations underlying the
complaint’s assertion of jurisdiction, either through the
filing of an answer or ‘otherwise presentfing] competing
facts.” Id. (quoting Comstitution Party of Pa. v. Aichele,
757 F.2d 847, 358 (3d Cir, 2014)). A “factual challenge
allows a court [to] weigh and consider evidence outside
the pleadings.” Id. (citation omitted). Thus, when a
factual challenge is made, “no presumptive trathfulness
attaches fo [the] plaintiffs allepations.” Td. (citing
Mortensen v. irst Fed. Sav. & Loan Ass'n, 549 F.2d 884,
891 (3d Cir. 1977)). Rather, “tho plaintiff will have the
burden of proof that jurisdiction does in fact exist,” and
the court, “is free to weigh the evidence and satisfy itself
as to the existence of its power to hear the case.” Id.

The Third Circuit bhas “repeatedly cautioned
against allowing a Rule 12(b)(1) motion to dismiss for lack
of subject matter jurisdiction to be turned into an attack
on the merits” Davis, 824 F.84 at 348-49 (collecting
cases). “[D]ismissal for lack of jurisdiction is not
appropriate merely because the legal theory alleged is



34

probably false, but only because the right claimed is ‘so
insubstantial, implausible, foreclosed by prior decisions of
this Court, or otherwise completely devoid of merit as not
to involve a federal controversy » Id. at 3860 (guoting
Kulick v, Pocono - :

- [Page b]

Downs Racing Ase'n, Inc, 816 F.2d 895, 899 (3d Cir,
1987)). “In this vein, when a case raises a disputed factual
issue that goss both to the merits and jurisdiction, district
courts must ‘demand less in the way of jurisdictional proof
than would be appropriate at a trial stage.” Id. (citing
Mortengen, 549 F.2d at 892 (holding that dismissal under
Rule 12(b)(1} would be “wnusual” when the facts
necegaary to succeed on the merits are al least in part the
same as must be alleged or proven to withstand
jurisdictional attacks)). These cases make olear that
“dismissal via a Rule 12(b)(1) factual challenge to
standing should be granted aparingly.” Id.

Defendants do not challenge the facts in Groeo's
complaint (see generally ECF No. 65), so this Couzt finds
Defendants are making a facial 12(b)(1) challenge to this
Court’s subject matter jurisdiction. Therefore, the Court
considers this facial 12(b)(1) challenge before reaching the
merits of the pending motions and considers the
allegations in the light most favorable to Plaintiff. Gould
Elees., Inc, v, United States, 220 I*.3d 169, 176 (3d Cir.
2000); Mortensen, 549 I'.2d at 891.

I, DECISION

There are two components to the Younger analysis:
(1) Defendants’ argument in favor of abstention and (2)
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Greco’s argument in favor of this Court’s application of
the ]aw~of=-the~qage doctrine, : '

A. Younger Abstention w

The State and County Defondants arguo this Court
should abstain from this action under Younger -because
thers iy an ongoing state proceeding. (ECF No.. 68-1 at
12.) The Township Defendants “repeat and incorporate”
State and County Defondants’ abstention argument. (ECF
No. 66-1 at 7 n.3.) Greco argues the isguwe of Younger
abstention wag already decided in his favor, and re-
litigation of that issue is barred by the law-of-the-case
docirine, (ECF No. 69-2 at 12) In

[Page 6]

their Reply, State and County Defendants contend the
law-of-the-case doctrine doss not apply, since the doctrine
only applies “when a court decides upon a rule of law,
which then governs the same issues in subsequent stages
in the same case.” (LOF No. 75 at 4 (citing Farina v,
Nokia, Inc., 625 F.8d 97, 117 n.22 {(3d. Cir. 2010)).) The
Township Defendante’ Reply does not include further
argument on the isgue of abstention, (See generally BCF
No. 78.) )

The Younger abstention doctrine gives a federal
court the “discretion to abetain from exercising
jurisdiction over a particular clajm where resolution of
that claim in foderal court would offend the principles of

© comity by interfering with an ongoing state proceeding,”

Addiction 8pecialigts, Ine. v. Twp. of Hampton, 411 '.3d
399, 408 (3d Cir. 2005) (viting Younger v, Harris, 401 U.8S,
37 (1971)). However, “abstention rarely should be
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invoked,” Ankenbrandt v. Richards, 504 U.S. 689, 706
(1992), and is only appropriate “in a few carefully defined
situations.” Gwynedd-Properties, Inc. v, Lower Gwynedd
Twp., 970 F.2d 1195, 1199 (8d Cir. 1992);. Younger
abstention is only appropriate where the following three
requirements are satisfied: (1) there are ongoing state
proceedinge that are judicial in nature; (2) the state
proceedings implicate important state interests; and (3)
the state proceedings afford an adequate opportunity to
raige the federal claims. Id. at 1200 (citing Middlesex
County Ethics Comm. v. Garden State Bar Asg'n, 457 U.S.
423, 432 (1982); Schall v, Joyce, 885 F.2d 101, 106 (3d Cir.
1989)),

In Sprint Comma., Ine. v, Jacobs, 571 17.8. 69
(2018), the Supreme Court “narrowed Younger's domain.”
Malhan v. Sec’y of U.S. Dep’t of State, 958 F.3d 458, 462
{8d Cir, 2019). Consequently, a court must first determine
whether the parallel state action falls within one of “three
exceptional categories™ (1) criminal prosecutions, (2)
“cortain civil enforcement proceedings” and (3) “civil
proceedings invelving certain orders wumiquely in
fartherance of the state courts’ ability to perform their
judicial functions.” Sprint, 571 U.S. at 78

[Page 7]

In light of these threshold factors, Defondants
[Footnote 5] argue in favor of Younger abstention
because “[plroceedings wader the EPRO Act are the kind
of civil enforcoment suits that require abstention, because
all three of the hallmarks the Supreme Court and Third
Gireuit described are present.” (RCF No. 65-1 at 14.) The
Court will first analyze Defendants’ arguments reparding
these threshold factors. Then the Court will asssas
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whether Defondants meet ~ the three additional
vequirements set forth in Younger,

Under Sprint, to be considered a c1v11 enforcement
procesding,” the state proceeding must generally be “akin
to & criminal prosecution” and, if it ig, 18 therefore said to
be “quasi-criminal’ in nature, Sprint, 571 U.8, at 78, In
determining whether underlying proceedings are quasi-
criminal in nature, the Court considers whether:

(1) the action was commenced.
by the State in its govereign
capacity, (2) the proceeding was
initinted to sanction the federal
plaintiff for some wrongful act,
and {(8) there are other
giolarities to criminal actions,
such as a  preliminary
investigation that culminated
with the filing of formal
charges. .. We also consider
whether the State could have
alternatively sought to enforce a
parallel criminal statute.

PDX N., Ine. v. Comm'r New Jersey Dep't of Labor &
Workforce Dev., 978 F.3d 871, 882-88 (84 Cir. 2020)
{citing ACRA Turf Club, LLC v. Zanzuecki, 748 F.8d 127,
138 (8d. Cir, 2014)). As this Court has previously noted,
“It]hese factors are not a mandatory checklist for quasi-
criminal proceodings; instead, a court determining a state
proceeding’s quasi criminal character weighs the factors
above; no single factor is dispositive,” PDX N,; Inc. v.
Asaro-Angelo, No, 8:15-CV-7011- BREM-TJB, 2019 WL
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8416886, at *4 n.5 (D.N.J, July 29, 2019) {(citing Sprint
Comme'ns, 871 U.S. -

5 The arguments in favor of Younger abstention ave set forth in
the State and County Defendants’ brisf (ECF No, 65-1), but since the
Township Defendants incorporate the Stats and County Defendants’
brief into their own, the Court will collectively refor to the arguments
in State and County Defendants’ brief as arguments on bohalf of

“Defendanta.”
‘ iPage 8]

at 79-81), affd in part, rev'd in part and remanded sub
nom. PDX N., Inc. v. Comm’r New Jersey Dep’t of Labor &
Workforce Dev., 978 F.3d 871 (8d Cir. 2020).

Under the first threshold factor, “a state actor [will]
routinely [be] a party to the state proceeding and often
initiates the action.” Sprint, 571 U.S, at 79. “To be gure,
the Supreme Court has not directly held that Younger
applies only when a state actor files a complaint or formal
charges,” ACRA Turf Club, 748 F.3d at 140, However,
“the state’s ‘initiation’ procodure must proceed with
greater formality than merely sending a targeted advigory
notice to a class of people that may be affected by new
legislation.” Id.

Defendants argue a state actor will routinely be a
party to the proceeding under the ERPO Act because the
Act “establishes that petitions will regularly filed by law
enforcement officors” and “makes clear that law
enforcement officers have a duty to take over or join in
any petition filed by a family or household member when
the officer hag probable cause to believe the temporary
extreme risk protection order (“T'ERPO™ standard is
met.” (LOF No. 65-1 at 14.) According to Defendants, “[ilt
is impossible to separate the role of state actors from the
ERPO process.” (Id. at 16.) [Footnote 6]
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Under the EPRO Act, the proceedings for a TERPO
are initiated by a “petitioner’” which 18 “a family or
household member or law enforcement officer.” N.J. Stat,
Ann, § 2C:58-21, While a law enforcement officer, a state
actor, may initiate the proceedings, that is not always the
case. But even if the proceeding is initiated by a “family or
household member” state actors are readily involved at
each stage of the proceeding. Soe N.J, Stat. Ann, § 20: 58
23(a), Specifically, “[p]rior

6 Greco does not raise any counterarguments in response to
Defendants’ arguments about the throshold factors or Middlesex
fagtore. Instead, Greco relies extlusively on his arpuments in. favor of
the application of the law-of-the-case doctrine and smphasizes
abatention as “the rave exception and not the naual rule” (BECF No.

89 at 12-21.)
[Page 9]

to filing a petition with the court, a family or household
member may request assistance from a State, county, or
municipal law enforcement agency which shall advise the
petitioner of the procedure” for completing the petition for
the TERPO. Id. Additionally, “la] law enforcement officer
from the agency may assist the family or household
member in preparing or filing the petition.” Id. The Act
clavifies this. agsistance can include “joiming in the
petition, referring the matter to another law enforcement
agency for additional assistance, or filing the officer’s own.
petition with the court.” Id, While the statute permits, but
does not require, initiation or imvolvement by a state
actor, the proceeding against Greco wus initiated by the
New dersey Department of Homeland Security, a state
actor. (See ECF No. 1, Bx, D at 1.) Accordingly, the Court
finds the TERPO proceeding was initiated by Naw Jorsey
in ifis soversign capacity, for the purposes of Younger.
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For the second threshold. factor, the Court will
consider “whether the proceeding sanctions wrongful
conduct,” PDX N,, Inc., 978 F.8d at 888. Defendants
contend the EPRO Act “involves imposition of a ‘sanction’
as the ferm has been understood for purposes of Younger
abstontion” because, in response to a determination that a
person presents threat of danger to themselves or others,
the court temporarily prohibits that person from
possessing firearms and réquires their surrender, (HCF
No, 65-1 at 18,)

“|Q]nasi-criminal proceedings of this ik share
several distinguishing fentures.” Gonzalez v. Waterfront
Comm’n of N.Y, Harbor, 755 ¥.8d 176, 181 (3d Cir. 2014).
For instance, the proceeding will “characteristically [be]
initiated to sanction the federal plaintiff, ie., the party
challenging the state action, for some wrongful act.”
Sprint, 571 U.8. at 79. This is more than simply “negative
congequences.” ACRA Turf Club, LLC v, Zanzuccki, 748
F.3d 127, 140 (34 Cir, 2014). “Sanctions are retributive in
nature and are typically imposed to punish the sanctioned
party
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for some wrongful act.” Id. (quoting Sprint, 571 U.8. at
79). Sanctions must be more than the mere “cost of doing
business, with the choice of whather to make such
payment resting enfirely with Plaintiffs” 1d.

After a judge finds the respondent poses “an
immediate and present danger of causing bodily injury” to
themselves or others “by having custody or control of,
owning, possessing, purchasing, or receiving a firearm”
the judge must issue the TERPO. N.J. Stat. Ann. § 2C:58-
23(e). The TERPQ prohibits the respondent from
possessing firearms and “during the period the protective
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order ‘ig in effect” the respondent must “surrender
firearms and ammunition in the respondent’s custody or
control . . . and any firearms purchaser identification
card, permit to purchase a handgun, or permit to carry a
handgun.” Id. § 2C:68-28(g). Additionally, violation of any
order igsued under the ERPO Act “shall constitute an
offense under N.J, Stat, Ann. § 2C:29. 9(e). Id. § 3C: 58-
29. In Gonzalez v. Waterfront Comm'n of N.Y. Harbor, the
Third Circuit found a diseiplinary hearing and potential
termination of employment sanctions for the “wrongful
conduct” of making false statements. 755 I.8d 176, 182
(8d Cir. 2014). The Court clarified “the ‘sanction’ is clear;
if the charges were sustained, Gonzales faced termination
of his employment.” Id. Here, (Greco’s “wrongful conduct”
16 posing an “immediate and present danger of causing
bodily injury” to himself or others. See N.J. Stat. Ann, §
20:58-23(s). The New Jorsey Department of Homeland
Bocurity’s petition referenced Creco’s online Anti-
Semitism, contact with the Pittsburgh synagogue shootey
before the mass shooting, Greco’s beliefs that “force or
violence i8 necessary to-realign society,” and his disdain
“for the Jewish Talmud and how he believes that Jews are
raping our women and children.” (BCF No. 1, Ex, D at 2.)
Upon this information, the Superior Court granted the
petition, and the Township Defondants seized CGreco’s
New Jorsey Firearms Purchaser ID Card, Greco’s rifle,
and ammuanition for the rifle, (RCF No, 1 % 53-54.)

[Page 11]
Because the removal of firearms was “imposed to punish”

Graco for the “wrongful act” of posing an immediate and
present danger to himsel{ or others, the Court finds this
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factor weighs in favor of finding the proceedings against
(reco were gquasi-criminal in nature. -

For the last throshold factor, the Court must
consider “whether there is also a eriminal analog to this
action.” PDX N, Inc., 978 I",8d at 884. Here, Defondants
note “the EPRO Act is housed in the state’s criminal code;
that the proceedings occur in the Criminal Part: and that
violations of EPROs are ‘offenses™ under N.J, Stat. Ann, §
2(:58-29. (ECF No, 65-1 at 17.) Additionally, Defendants
contend the ERPO Act features an investigation before
the proceeding, since the Act “demands submission of an
affidavit by law enforcement . ., . which can only come
from a pre-initiation investigation.” (Id. at 15 (citing N.J,
Stat, Ann. § 2C:B8-23(a)-(b)).) Defondants also note “the
petition and the TERPO in this case . . . demonstrate that
an investigation preceded OHSP's filing, and as part of
the investigation, officers even interviewed Plaintiff.” (Td.
at 16 0.4.)

Often, “the proceeding fwill be] both in aid of and
clogely related to criminal statutes.” Huffman v. Pursue,
Lid., 420 U.S. 692, 604 (1975). A proceeding is more likely
to be quasicriminal if “the State could have alternatively
sought to enforce a parallel criminal statute” that
“vindicates similar interests.” ACRA Turf Club, 748 ¥.3d
at 138; see also Trainor v. Hernandez, 431 U,S, 434, 444
(1977); Gonzalew, 7565 F.8d at 1892. For that reason,
“‘Blunvestigations are  commonly  involved, often
culminating in the filing of a formal complaint or
charges.” Sprint, 571 U.S, at 79-80; see also Gonzalez, 755
F.3d at 182,

As Defendants note, the ERPO Aet is part of New
Jergey's Criminal Code and prosecutors are charged with
providing evidence to court in support of 2 TERPO, based
on. a et of factors,
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N.J. Stat. Ann. § 2C; 58.23(f), Hore, thers is no “parallel
criminal statute” [Footnote 7] the State could have
enforced that would “vindicate similar interssts,” since
the Act created a procedure that had not existed prior to
ite enactment. New Jersey Senate Committes Statoment,
S.B. 2269, 6/4/2018 (stating the bill “establishes a process
and procedures for obtaining a protective order against
persons who pose a significant danger of bodily injury to
themselves or others by possassing or purchasing a
firearm”). However, the proceedings under the Act are
investigatory and “culminate in the fiting of a formal
complaint.” See Sprint, 571 1.8, at 79-80. Under the Act,
the petition must include an “affidavit setting forth the
facts tending to establish the grounds of the petition , . ,
and to the extent available, the nmumbeyr, types, physical
description, and locations of any firearms and
ammunition” belisved to be in the respondent’s
posseagion. N.J. Stat, Ann. § 2C: 58-23(h). The petition, is
then filed with the court, which must “examine undep
oath the petitioner and any withess the petitioner may
produce” but may “in lieu of examining the petitioner . . .
rely on an affidavit submitted in support of the petition.”
Id. § 2C: B8.23(d), In this case, law enforcoment
monitored Greco’s social media posts for months, received
evidence from a member of Greco’s household that he
possessed. a firearm at home, and interviewed Greco at his
home a8 part of their investigation. (RCF No. 1, BEx, D at
1-2.) After this investigation, the New Jersey Department
of Homeland Security filed a petition againgt Greco. (Ses
ECF No. 1, x. D.) Because the procesdings in thig ease
featured an investigation that “culminated] in. the filing
of a formal complaint,” this last factor weighs in favor of
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finding the action was quasi-briminal. In view of all three
factors, -

q The Act specifies “[fliling a petition pursuant to this section
shall ol prevent a petitioner from filing & criminal complaint or
applying for a restraining order pursuant to the ‘Prevention of
Domestic Violence Act of 1991,” N.J. Stat. Ann, § 2C: 58-28(a). To the
extent that Act qualifies as a criminal statute, there may indeed be a
criminal analog,
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this Court finds the ERPO Act proceeding against Greco
is quasi-criminal in nature. 8ee PDX N., Inc., 978 F.3d at
884, '

Because the Court finds that Defendants have
patisfied the threshold requirements, it will now assess
whether Defendants meet the Middlesex factors. First,
the Court considers whether there are ongoing state
judicial proceedings. Defendants argue there “clearly are
ongoing state judicial proceedings” because the Complaint
was commenced in the New Jersey Superior Court and
“the state court continues holding status conferences.”
(ECF No. 65-1 at 18) The Department of Homeland
Security’s TERPO petition was initiated on: September 5,
2019. (ECF No. 1, Ex, D.) Greco filed this action before
this Court on October 21, 2019, (See id.) Because the
TERPO proceeding was initiated hefore Greco filed his
Complaint in federal court, there is an “ongoing state
judicial proceeding.” This would remain true even if the
state court proceeding was stayed, PDX N, Inc.,, 978 F.5d
at 885 (noting “state court proceedings ‘arve “ongoing” for
Younger abstention purposes, notwithstanding a state
court’s atay of proceedings’ if the state proceeding ‘was
pending at the time the plaintiff filed its initial complaint
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in federal court™ (guoting Addiction Specialists, Inc., 411
F.3d at 408-09)). Therefore, this factor weighs in favor of
abstention under Younger, '

Second, the Court must comsider whether the
BPRO Act proceedings implicate an important state
interest, For this factor, Defendants argue the state
judicial proceedings implicate important state interests
because the Act seeks to protect New Jorsey residents
“from the threat of injury at the hands of a person found
to 